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Abstract  

In the past few months, we have witnessed the “worst deal” in the history of the United States 

become the “best deal” in the history of the United States. The negotiation leading to the United 

States-Mexico-Canada Agreement (USMCA) appeared as an “asymmetrical exchange” scenario 

which could have led to an unbalanced outcome for Mexico. However, Mexico stood firm on its 

positions and negotiated a modernized version of North American Free Trade Agreement. 

Mexico faced various challenges during this renegotiation, not only because it was required to 

negotiate with two developed countries, but also due to the high level of ambition and demands 

raised by the new US administration. This paper provides an account of these impediments. 

More importantly, it analyses the strategies that Mexico used to overcome the resource 

constraints it faced amidst the unpredictable political dilemma in the US and at home. In this 

manner, this paper seeks to provide a blueprint of strategies that other developing countries could 

employ to overcome their negotiation capacity constraints, especially when they are dealing with 

developed countries and in uncertain political environments.  

 

Introduction  

Many regional trade negotiations, including the recent renegotiation of North American Free 

Trade Agreement (NAFTA), have shown that developing countries in such negotiations can play 

a defensive role and resist ambitious proposals from developed countries with stronger 

economies. They can also be offensive and table new proposals to promote their interests. 

Moreover, the Seattle Ministerial in 1999, together with the Doha Ministerial in 2001 and the 

Bali Ministerial in 2013 have shown that developing countries can not only negotiate powerfully 

and influence outcomes, but also resist and block trade negotiations.
1
 Yet, developing countries 

face multiple challenges that impede their effective participation in international trade 

negotiations. With resource constraints, small trading stakes and weak negotiating clout, they 

often find themselves on an uneven playing field when they participate in negotiations with 

developed countries. There are many structural factors such as the lack of negotiating 

experience, inadequate knowledge and information on economic impact of trade policy 

decisions, and unequal bargaining power which affects the participation of developing and least 
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developed countries in international trade negotiations.
2
 In other words, developing countries can 

face “capacity-constraints” while participating in trade negotiations.  

 

The expression “capacity-constraint” in the context of this study refers to a situation where lack 

of required resources can impede a country’s ability to conduct effective negotiations. The 

problem of insufficient negotiating capacity becomes even more severe if an agreement is being 

negotiated between one or more developing countries on one hand and developed nations on the 

other. This situation can be more appropriately described as the problem of “capacity-gap” 

between the developing and the developed world.
3
 The term “capacity-gap” in this context refers 

to a situation where one participant in the negotiation process may have insufficient resources 

that are required for negotiation as against other participants that, owing to their level of 

economic growth, nature of economic sectors and trading stakes, may have no difficulties in 

mobilizing the required resources.
4
 

 

One example that demonstrates the issue of “capacity-gap” is the United States-Central America-

Dominican Republic Free Trade Agreement.
5
 During its negotiation in 2003-2004, large 

asymmetries were observed between the United States (US) on one hand and the Central 

American countries on the other. The most obvious asymmetry was the one related to the 

economies of these countries.
6
 Moreover, many institutional deficiencies were felt in the Central 

American countries while negotiating this agreement with the US. This is because the 

negotiating institutions and entities in Central America were not as developed and well equipped 

as the ones in the US.
7
 They lacked the experience of trade negotiations, and they also lacked the 

resources that were required for negotiation such as legal expertise, finance and an organized 

private sector’s support. The fact that these countries had to come together to justify having a 

trade agreement with the US can partly be attributed to the lack of capacity these countries had 

for negotiating on their own.
8
 Moreover, the individual size of these economies and their markets 

would not have made an economic sense for the US to negotiate the deal without this association 
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between five developing countries. Perhaps, gaining access to these five markets was also not 

adequate for the US as Dominican Republic was invited to join this negotiation in 2004.  

The recent renegotiation of NAFTA was different, as it required its members to renegotiate an 

agreement which had been in place for 24 years. In a typical negotiation for a new agreement, 

the worst-case scenario could be to not have any agreement and thus to maintain the status quo. 

However, in this negotiation, the worst-case scenario was to demolish a trade instrument which 

had accelerated free trade and liberalization in North America since the 1990s. Mexico and 

Canada wanted it to survive; the nationalism-struck US administration seemed ready to discard it 

unless it was made to work for it. This dynamic created considerable political challenges in 

addition to the technical complexities of modernizing this agreement. Moreover, Mexico was a 

developing country with certain negotiating constraints, facing two developed countries with a 

relatively higher political and economic clout. Hence, there was a noticeable capacity-gap 

between the negotiating countries. Furthermore, the fact that Mexico during this negotiation had 

to deal with the populist US administration and the changing political landscape at home made 

this experience even more challenging.  

 

This brings us to the first question that this paper seeks to answer. Can developing countries 

negotiate effectively with developed countries in challenging political conditions? Mexico’s 

experience clearly demonstrates that, with appropriate capacity-building strategies, developing 

countries can negotiate effectively with developed countries even amidst uncertain and hostile 

political environments. Mexico has a wealth of trade negotiation capacity it has built through 25 

years of negotiating experience, expertise and close coordination with relevant stakeholders. Yet, 

the recent renegotiation of NAFTA was a major challenge for Mexico. This brings us to the 

second and third questions that this study seeks to answer. What barriers did Mexico face during 

the NAFTA renegotiation? How did Mexico approach these challenges? Can the Mexican 

experience guide other developing countries on how to strengthen trade negotiation capacity and 

negotiate effectively even in challenging political environments? This paper responds to these 

questions with a pragmatic approach and first-hand insights gathered through empirical research.  

 

The capacity-building strategies discussed in this article might have strengthened the 

negotiation-capacity of Mexico; however, they may not be as effective for other developing 

countries. The term “developing countries” is quite heterogeneous in nature, as it ranges from 

small developing countries which are predominantly based on subsistence agriculture, to large 

and emerging economies like China, Brazil, Mexico and India. These diversely developed 

countries have very different levels of development, market size, and foreign trade interests. 

Moreover, they have diverse experience of international trade negotiations. In this context, the 

findings in this article may not be relevant more generally to all developing countries but only to 

a specific group of developing countries that may be categorized as middle-income emerging 

economies with interest and some experience in trade negotiations. In particular, emerging 

economies can observe the kind of challenges that they themselves can face in trade negotiations 
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with the current US administration and with other countries demonstrating tendencies of 

protectionism and nationalism. This case study can provide some guidance on how such 

tendencies can be handled with target-oriented and research-led negotiation strategies.  

This paper is based on several semi-structured interviews that the authors have carried out with 

the help of selectively designed and individuated sets of questions. The interviewees were 

identified through purposive snowball sampling approach as it enabled the authors to make an 

‘initial contact with a small group of people’ that were related to the area under investigation and 

then utilize these to establish further related contacts.
9
 Different perspectives from government 

officials, private sector representatives, trade lawyers and academics were taken into account. 

The claims made by government officials were verified and cross-checked against the 

observations provided by private sector representatives and vice versa. Their claims and 

perceptions were further corroborated, endorsed or refuted with the help of current scholarship, 

media reports and official studies.  

From NAFTA to USMCA: Taking Stock of the Wins and Losses  

 

In August 2017, the US, Mexico and Canada commenced the process of renegotiating NAFTA. 

Through this renegotiation, Mexico sought to modernize the agreement with four key 

“principles”. The first principle was aimed at promoting regional competitiveness through 

elimination of barriers to trade in goods and services, promotion of foreign investment, 

regulatory improvements, and expansion of free and preferred access to markets. The second 

principle was to make the agreement more inclusive and sustainable by incorporating new 

generation provisions on labor, environment, Small and Medium Size Enterprises (SMEs), and 

anti-corruption, among others. The third principle was to avail the opportunities that the new 

technological era has to offer with the introduction of disciplines on intellectual property, e-

commerce, digital trade and financial technologies. The fourth and final principle was to 

maintain a predictable trade and investment environment by strengthening the dispute settlement 

mechanism and establishing regulation on government purchases, competitiveness and state-

owned enterprises.
 10

  

  

The goals and expectations are the foundation to any successful negotiation. ‘The more specific 

your vision of what you want and the more committed you are to that vision, the more likely you 

are to obtain it.’
11

 The four principles (as described above) defined the path of negotiation for the 

Mexican negotiators. They helped the negotiators to ignore the surrounding political 
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environment and remain focused on their goals of negotiation. 
12

 In addition, Mexico defined 

several “red lines” it would not cross during this negotiation. These limits affirmed Mexico’s 

staunch opposition to the following US demands: the elimination of the dispute settlement 

mechanisms; amending rules of origin and establishing quantitative trade restrictions; 

backtracking on access to government procurement contracts; inclusion of an automatic 5-year 

sunset clause, season-driven trade remedy measures and quotas in agriculture; and withdrawing 

access for cross-border trucking services.
13

 These issues became the most significant obstacles in 

the NAFTA renegotiation. The US demanded them; Mexico and Canada opposed them.  

The new agreement - United States, Mexico and Canada Agreement (USMCA) – was signed at 

Buenos Aires on 30 November 2018. It seems to have several possible wins and losses for 

Mexico. The first apparent loss is the existing and ongoing US tariffs on the steel and aluminum 

imports from Mexico. Currently, Mexican steel and aluminum respectively is subject to 25 and 

10 percent duty in the US.
14

 Mexico has retaliated against these tariffs by imposing duties against 

certain imports from the US.
15

 It has also challenged these duties at the WTO Dispute Settlement 

Mechanism (DSM).
16

 These actions clearly show Mexico’s frustration against these measures; 

however, it seems that Mexico has chosen to go somewhat lenient on this issue. This 

renegotiation could have been an opportunity to persuade the US to withdraw these tariffs from 

Mexico and Canada. However, Mexico decided to deal with these tariffs through WTO’s DSM 

and the imposition of similar retaliatory tariffs on US imports.
17

  

  

The second loss could be the weakening of the dispute settlement mechanism in the new 

agreement. It is true that the substantive provisions that protected foreign investment in Chapter 

14 of the USMCA are quite similar to the provisions in Chapter 11 of NAFTA; however, the 

scope of Investor-State Dispute Settlement (ISDS) has gone through a significant reduction in 

the new agreement. The limited substantive basis for investment claims and elimination of 

investor’s right to claim breach of minimum standard of treatment under Article 14.6 or Article 

14.8 – the two most widely used cause of actions under NAFTA - goes to show how this 

mechanism has weakened the protection that was given to investors under the original NAFTA.
18
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Furthermore, there will be no ISDS mechanism between the US and Canada, and the investment 

protections between Mexico and Canada will have to be governed by the disciplines established 

in CPTPP. These changes seem to be aligned with the repeated criticism by the US 

administration of international dispute settlement mechanisms with binding and compulsory 

jurisdictions.
19

 This development could be seen as a loss as it is a major departure from what 

Mexico was seeking to achieve, i.e., strengthening of the dispute settlement provisions to provide 

stronger enforcement of rights under the new regime.  

 

The third negative impact of this agreement for Mexico is the new labor value content 

requirement. This rule will require that at least 40 percent of auto content and 45 percent of 

heavy truck content are made by workers earning at least USD 16 per hour.
20

 Currently, the 

hourly wage rate in the manufacturing sector in Mexico is USD 3.20. On the other hand, this 

figure is as high as USD 21.89 in the US manufacturing sector and almost USD 19.93 in 

Canada.
21

 It is too early to tell whether this rule would have the impact of shifting production and 

manufacturing of automobiles from Mexico to high wage rate areas such as the US and Canada. 

If this were to happen, it could jeopardize the employment of workers in this industry in Mexico. 

The rule may create more jobs for workers in the US and Canada, as it seeks to create a level-

playing field between the Mexican, Canadian and US workers employed in this industry.  

 

In addition to wages, an annex to the labor chapter requires Mexico to reform its labor laws.
22

 In 

line with this requirement, Mexican Congress and Senate have recently passed the labor reform 

bill which strengthens the rights of trade unions to have greater transparency and control over 

their contracts.
23

 It provides workers with a legal right to collective bargaining with employers 

through strong representation and the right to vote for their union representatives through secret 

ballot system. This development is a major win for Mexican workers. The US democrats have 

shown some skepticism on its enforcement; however, the current Mexican administration seems 

fully disposed to its proper enforcement in the near future.
24

   

Changes made in “regional value content” requirements could have some negative consequences 

for Mexico. The new agreement requires 75 percent of the value of a vehicle to be produced in 
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the United States, Canada or Mexico.
25

 The old agreement had a similar clause with a threshold 

of 62.5 percent.
26

 In line with the President Trump’s nationalist agenda, the higher threshold is 

aimed to reduce the import of automotive parts from Asia, thereby boosting North American 

automotive manufacturing and jobs.
27

 According to the Mexican Ministry of Economy, 68 to 70 

percent of Mexican automotive exports to the United States already comply with the new rules of 

origin, which will allow most Original Equipment Manufacturers to continue to export without 

major disruption.
28

 However, the remaining 30-32 percent of Mexican automobile industry that 

does not already comply with the regional value content requirements at the moment might have 

to undergo substantial adjustments in the future. It is too early to determine how USMCA might 

change trade equations and dynamics in this region, and whether it will lead to continuing trade 

benefits for Mexico; however, it seems to have secured several wins for Mexico.  

 

In his first 100 days in office, President Trump announced that the US intended to withdraw 

from NAFTA if it was not renegotiated.
29

 This threat led to multiple challenges being raised 

against President Trump’s constitutional authority to withdraw from NAFTA without gaining the 

Congressional approval.
30

 It was nevertheless a credible threat for Mexico, mainly because it had 

recently seen the US withdraw from Trans-Pacific Partnership (an agreement that the US had 

negotiated for almost eight years).
31

 The withdrawal from NAFTA would have been much more 

complicated for the US as it had been in operation for 24 years, yet a slight possibility of losing 

this agreement became significantly disconcerting for Mexico. If NAFTA would have died, it 

would have been difficult for Mexico to continue receiving the level of benefits it has been 

receiving under NAFTA from any other trade agreement (such as CPTPP or Pacific Alliance) 

due to NAFTA’s significant geo-political advantage. With heavy dependence on the US markets, 

Mexico had no alternative but to ensure that the US did not leave the table until the members 

arrived to an agreement.
32

 Given these factors, the Mexican negotiators have referred to the 

survival of this regional paradigm as a ‘win for Mexico’.
33
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Another win for Mexico from this renegotiation was the US withdrawal of its demand for the 

inclusion of five-year sunset clause.
34

 This proposal was aimed to ‘weaken the permanency of 

trade agreements’ to strengthen the notion of national power and reduce the ‘political risk 

insurance’ from businesses that seek to move their production out of the US.
35

 In USMCA, the 

parties have agreed that the initial term would be sixteen years, with a review after six years 

when the parties can decide on whether to extend the agreement for another sixteen years.
36 

This 

could be a win for Mexico as a five-year sunset review would have killed the pact unless it was 

renegotiated every five years. Such a clause would have reduced the potential of long-term 

investment in the region due to uncertainty on whether the agreement would survive after every 

five year review. Under the sunset clause, in the worst-case scenario (that is, absent a consensus 

to extend the agreement pursuant to the first six-year review), the treaty would be terminated on 

year sixteen. In this vastly evolving technological era, this six-yearly review will give the parties 

an opportunity to assess whether it requires any modernization in a timely fashion.  

 

Finally, Mexico benefits from the modernization of this agreement because with the inclusion of 

new provisions and chapters on labor, SMEs, protection of environment, anti-corruption, gender 

justice and digital commerce, future trade between these countries might become more inclusive 

and progressive in nature.
37

 However, the implementation of these new generation provisions has 

been seen as a challenging task, either due to the absence of clearly-defined enforcement 

mechanisms, lack of binding commitments, or the vagueness with which these provisions are 

drafted. Canadian civil society organizations for example have alleged that the environment 

chapter in USMCA is “weak”, “unenforceable” and “boilerplate” in nature.
38

 Similar criticism 

has been advanced by the civil society groups and political organizations in the US against the 

labor provisions.
39

 The permissive language with which gender-specific provisions in the 

USMCA and CPTPP are drafted further illustrate that the benefits from and success of such 

provisions cannot be taken for granted.
40

   

 

A systemic assessment of the negotiation’s outcome shows that this negotiation led to some zero-

sum and other non-zero-sum scenarios for its parties. For example, the inclusion of provisions on 

gender justice, anti-corruption, e-commerce and trade digitization could be seen as a win for all 
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35
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three countries. However, changes in regional and labor value contents is a zero-sum outcome 

that may in the short run work in favor of the US and Canada.  

 

Challenges and Obstacles: Mexico’s Renegotiation Experience  

 

The renegotiation of NAFTA was an atypical trade negotiation as it took place alongside the 

emergence of “populist nationalism”
41

 in the US. This changing political climate, coupled with 

the differences in negotiation capacity of the participating countries, exacerbated the difficulties 

Mexico faced during this negotiation. This section provides a discussion of the challenges that 

Mexico faced under the following points.    

 

1. Conflict of Interests 

 

In international trade negotiations, the public and private stakeholders can have different and 

often conflicting interests. Government is in theory the guardian of national interests and the 

industries represent special economic interests. In certain trade negotiations, the national 

interests and special economic interests may not converge. Close interaction between 

government and private sector is often quite crucial in trade negotiations; however it may not be 

possible for them to coordinate and exchange resources if the national interest clashes with the 

special economic interest of an industry. Grossman and Helpman confirm that the exchange of 

information between government and special interest groups (including business entities) will be 

hampered in situations where interest groups and policymakers do not share similar objectives.
42

 

 

During the renegotiation of NAFTA, there were certain occasions where the industries had 

business interests that were directly in conflict with the national interests or with other industries’ 

business interests. This erected another challenge for Mexican negotiators: balancing and 

reconciling the conflicting interests. Let us try to understand this challenge with the help of an 

example. The renegotiation of NAFTA invoked one of the most contentious health issues: 

fighting obesity. The US proposed that the renegotiated agreement should restrict the labeling 

authority of the government departments in the US, Mexico and Canada.
43

 Its position was 

backed by the prepackaged food and nonalcoholic beverages industry, which claimed that this 

move could protect the ‘existing market access and remove remaining barriers’
44

. This issue led 

to an intense battle amongst the negotiators, health regulators and food industry in Mexico and 

across the hemisphere. The food industry was demanding that the governments’ ability to label 

                                                           
41
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43
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44
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products for warning the consumers of various health risks should be curtailed in the newly 

negotiated agreement. However, a multitude of health experts, academics and health 

organizations in Mexico (and in Canada) staunchly opposed this demand which in their view 

would have severely limited the ability of health officials to regulate labeling of prepackaged 

food and nonalcoholic beverages in order to control growing health problems such as obesity and 

diabetes.
45

 Consumer associations, health groups and researchers in the US joined Mexico and 

Canada in criticizing the US initiative to undermine the nutrition labeling in all member 

countries. They referred to this move as a ‘misuse of the negotiations […] to undermine public 

health and labelling transparency on food and beverages…’
46

  

 

This debate came at a time when Mexican and Canadian health officials, together with other 

countries, had been discussing better labeling options to warn the consumers of health risks 

related to the consumption of highly processed products with high levels of sugar, fat and salt. In 

Mexico, the National Institute of Public Health (INSP) had recently issued a document in which 

they highlighted the importance of improving the labeling policies that are currently in place.
47

 

Chile’s introduction of strict labeling requirements in 2016 with prominently printed stop-sign 

warnings on the front of food products fueled these efforts further.
48

 Hence, this demand from 

the food industry was seen as a move to practically handcuff the health officials from acting in 

the public health interests in their respective countries. This is a glaring example of a situation 

where the Mexican negotiators faced the difficult challenge of aligning the interests of food 

industry with that of its national interest.  

It was impossible for the negotiators to make both sides happy because their conflicting interests 

were not reconcilable. Nevertheless, a combination of factors helped the negotiators in 

persuading the US to drop its demand. The first factor was the unbending reluctance shown by 

Canada to even consider this proposal. Alongside this renegotiation, Canada was undergoing a 

review of its own legislations to strengthen its domestic labeling requirements, and hence even 

giving slight consideration to the US proposal would have been in conflict with the parallel 

developments taking place in Canada.
49

  Hence, concerted efforts with Canada on this issue 
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helped Mexico to approach the US with a strong foot-hold. In addition to this, Mexican 

negotiators approached their US counterparts with a multitude of scientific evidence and factual 

details. These documents included statistics on the high level of junk food and beverage 

consumption in Mexico, the alarmingly increasing rates of obesity (especially amongst its child 

population), and the incomprehensibility of the existing labeling content in Mexico.
50

 Hence, a 

conjoint push-back from Mexican and Canadian negotiators persuaded the US to drop this 

proposal. The USMCA maintains the status quo with respect to the labeling issues.  

Another example of this conflict could be the discussions over patent data protection of 

biological pharmaceutical products.
51

 The US, together with the Mexican Association of 

Pharmaceutical Research Industries, demanded a longer period of time for the release of patent 

protection.
52

 They claimed that it was crucial to have that protection for the development and 

experimentation of new biological drugs.
53

 On the other hand, the generic pharmaceutical 

industry in Mexico, together with the Canadian Generic Pharmaceutical Association, demanded 

a shorter timeframe to accelerate their access to new product patents.
54

 The negotiators were 

faced with the challenge of reconciling these contradictory interests.  

The Mexican negotiators used their experience from the then recently concluded TPP negotiation 

in resisting this proposal from the US. During TPP negotiation, the US proposal for the inclusion 

of twelve years patent protection was resisted and staunchly opposed by several negotiating 

countries. This coordinated front presented by several countries including Chile, Singapore and 

Australia led to the US giving up on this proposal. Hence, for renegotiating NAFTA, Mexican 

negotiators were guided by their TPP experience as they could directly use their understanding of 

this issue and the well-articulated arguments and evidence presented by several countries during 
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TPP negotiation.
55

  With this previous experience, evidence and understanding, they resisted and 

rejected the US proposal and concluded this clash by agreeing to a period of ten years in the new 

agreement. The US Democrats have criticized this development, as they have argued that such a 

timeframe would increase the cost of access to healthcare and pharmaceutical drugs.
56

 It is 

anticipated that they will raise this issue to impede the ratification process of USMCA in the US.  

 

2. Psychological Barriers and Uncertain Political Environment  

 

With the uncertain manner of decision-making that President Trump had demonstrated in his 

first two years at the Oval Office, Mexican negotiators found themselves in a difficult situation. 

They knew the US position could change drastically from one day to the other, and they had to 

be prepared for this.
57

 ‘All it took to take a decision was a single tweet by the US President. This 

is how he threatened to withdraw from NAFTA, actually withdrew from TPP and from the Paris 

Agreement.’
58

At the same time, Mexico was facing multiple protectionist threats from the US. 

As discussed before, these threats included the possible US withdrawal from NAFTA, and a 

potential imposition of tariffs on Mexican automotive exports to the US. It is highly likely that 

these threats could have increased the pressure on Mexico to promptly conclude the 

renegotiation.
59

  

 

The discussions relating to border wall did further damage to Mexico-US relations and 

undoubtedly created a tense environment between their negotiators. However, Mexican 

negotiators claim that they remained patient and ignored the verbal volleys constantly thrown by 

the US President.
60

 It is also worth mentioning that in the original NAFTA negotiation, all three 

partners had shared the same philosophical outlook (i.e., benefits of trade liberalization) and 

hence it was carried out in a friendly manner. However, this negotiation took place amidst 

displays of aggressiveness by the US. Dealing with the White House that was exercising heavy 

political pressure on Mexico was quite challenging. However, what helped in this situation was a 

clear division of responsibilities and well-established rules of engagement. The negotiating leads 

of chapters and their respective teams were dealing with technical issues; the minister level 

officials and chief negotiators were invested in handling the political and diplomatic aspect of 

this negotiation.
61

 They were also dealing with the ‘poison pills’, i.e., the most contentious 

aspects of the negotiation which needed more than just technical solutions.  

 

                                                           
55

 Interview with a government official, Mexican Government (details withheld) 
56

 Letter address to Robert A. Lighthizer from Committee on Ways and Means, US House of Representative (dates 3 

May 2019) [on record with authors] 
57

 See note 27, at 152 
58

 Interview with a government official, Mexican Government (details withheld)  
59

 Interview with Chief Negotiator, Mexican Ministry of Economy (15 March 2019, Mexico City) 
60

 Discussions with a trade lawyer (details withheld) 
61

 Interview (note 59)  



Forthcoming in Journal of International Economic Law 23(1) 2020                                 13 

3. Changing Political Landscape in Mexico  

 

The renegotiation of NAFTA commenced in August 2017. After various rounds of negotiation 

that were conducted in a trilateral and bilateral setting, the US and Mexico first announced a 

preliminary bilateral agreement on 27 August 2018. A month later, the US and Canada 

announced their bilateral agreement. This timeline helps us to appreciate how the time factor was 

significant for Mexican negotiators amidst the changing political landscape in Mexico. The 

renegotiation of NAFTA commenced under the administration of President Peña Nieto. The 

Presidential Elections of July 2018 went in favor of the National Regeneration Movement. Its 

candidate Andrés Manuel López Obrador won the elections and took the Presidential office on 

1
st
 December 2018. At that time, President Obrador was known for his mixed views regarding 

free trade and liberalization. There was some skepticism on whether his administration will 

support the renegotiation of NAFTA, as President Obrador has previously expressed his support 

in favor of many protectionist actions such as increase in the national content in value chains, 

grant of subsidies to the agricultural sector to achieve food self-sufficiency, and increased use of 

international trade defense mechanisms.
62

 Hence, there was a fear that Mexican ideology that has 

long supported trade liberalization could undergo a change with the change of administrations.  

 

The US and Canada were aware of these circumstances. They knew that President Peña Nieto’s 

administration would prefer to close this renegotiation before the new government came into 

power. They knew that the Mexican negotiators were feeling the pressure and were doing their 

best to close the negotiation before December 2018. However, a negotiator confirms that the then 

Minister of Economy and the Chief Negotiator gave clear instructions to the negotiators that they 

should work in the best interests of the Mexican economy and ignore the political time-clock 

clicking against the former administration.
63

 The Mexican leadership was doing its best to ease 

this pressure and send public signals that Mexico would not rush into closing a deal for merely 

political reasons. What also helped in this situation was the coordination that was being formed 

between the outgoing and the incoming administrations promptly after the elections in Mexico.
64

  

 

4. Lack of Human Resource and Declining Negotiation Experience  

 

Developing countries commonly face human resource constraints during international 

negotiations, which impede their efforts to carry out the required assessments of costs and 

benefits for specific proposals. Page frames this problem in the following words: ‘Compared to 

the delegations of leading industrialized countries, developing negotiating teams have fewer 

                                                           
62
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delegates, are underpaid, and enjoy inferior technical support before and during meetings.’
65

 

Mexican negotiators confirm that they sometimes felt very similar resource constraints. The 

negotiators for various chapters were sometimes outnumbered by the relatively higher number of 

counterparts they had to work with from the US and Canada.
66

 This human resource constraint 

was aggravated by the fact that, alongside the USMCA, Mexico was negotiating other 

agreements which increased the demand of human resource, experience and subject-matter 

expertise on the Ministry of Economy.
67

   

 

There is no doubt, for example, that the number of lawyers in Mexico with expertise in trade 

negotiations has increased in the last two decades. However, the in-house team of legal counsels 

working with the negotiators was sometimes outnumbered by the number of lawyers on the other 

sides of the table. With a limited number of legal experts in this department, many of whom were 

leading the negotiation of certain chapters, there was a noticeable need for a standing team of 

external lawyers that could have been consulted from time-to-time by the negotiators directly. 

Mexican Ministry of Economy has a panel of external lawyers they consult on various 

international trade law issues.
 68

 However, the negotiators did not have the liberty of directly 

consulting these private lawyers. The negotiators were required to reach out to the Legal 

Advisory department at the Ministry whenever they needed legal inputs and advice. It was only 

the Legal Advisory department that could then reach out to the external lawyers when they 

required specialized opinion. In practice, this was done on selective occasions.
69

 

 

In addition, the capacity gap in this respect became wider as these legal counsels were working 

on several negotiations at the same time.
70

 However, parallel trade negotiation experience may 

have led some negotiators in ‘familiarity heuristic’ scenario. This psychological phenomenon 

suggests that ‘peoples’ ability to see events as likely to happen depends on how easily they can 

recall specific past information associated with that event.
71

 The negotiators’ familiarity with the 

issues under negotiation they might have dealt with during other trade negotiations, particularly 

the recent negotiations leading to the modernization of the Mexico-EU Free Trade Agreement, 

Pacific Alliance and CPTPP, may have influenced their decision-making during this 

renegotiation. This familiarity component could have given them the required confidence on the 

negotiating table with their counterparts. Understanding of typologies used in discussions, 

substantive knowledge of legal provisions, procedural awareness of how discussions take place 
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at the negotiating table and rules of engagement, required protocols and such other things made 

this negotiation experience less daunting for them. Moreover, the increasing trade diversity for 

Mexican economy further supported the negotiating experience and the overall confidence of the 

negotiators. This shows that familiarity component is not merely a driving factor to achieve trade 

diversification; it is the catalyst to trade diversification as well.  

 

In December 2018, weeks after the renegotiation concluded, almost sixty percent of the trade 

officials working at the Foreign Trade Division of the Ministry of Economy were asked to leave 

by the new administration.
72

 This means that the experience baggage that the Mexican 

Government fostered over many years was laid to waste, or at least the Mexican government will 

not be the one collecting the fruits of experience. This brain-drain is a common phenomenon 

which has often taken place with the change of governments in Mexico, and it can explain why a 

higher number of officials that were engaged as negotiators for the original NAFTA are now 

working with the private sector.
73

 It shows how oftentimes the private sector ends up taking 

advantage of the experience of former government officials and the resources that the 

government invested in training those officials.  

 

These challenges do not only signify the problems that Mexico has faced; they echo the concerns 

of other developing country negotiators as well. Other developing countries facing similar 

asymmetrical negotiating scenarios can relate to these challenges. They can examine these 

difficulties that they could potential face in negotiating trade agreements with countries that have 

relatively stronger bargaining positions and an uncertain yet somewhat protectionist approach 

towards trade policies. This moves the discussion to the subsequent questions this paper seeks to 

answer: If Mexico encountered these challenges during the renegotiation of NAFTA, how was it 

able to secure a seemingly favorable agreement? Can other developing countries derive lessons 

from the Mexican experience? The following section provides an overview of the key strategies 

that enabled Mexico to overcome its negotiation challenges.  

 

Overcoming Challenges: The Strategies Used  

 

1. Experience Counts: Composition of Mexican Negotiating Team  

 

Lack of human resource was to some extent offset by the previous negotiating experience that 

Mexican negotiating leads had. Many leading members of the team of negotiators included 

officials who were part of the original NAFTA negotiation.
74

 In addition, Mexican 

administration tried to cultivate fresh trade negotiation expertise and experience by putting 
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young officials at the forefront of other trade negotiations. In these negotiations, these 

government officials with none or very limited prior experience were not just shadowing senior 

trade negotiators, they were in fact made to participate actively. They were encouraged to attend 

the negotiation meetings, work externally and internally with negotiators from other countries, 

government departments and industries in Mexico.
75

 In this manner, the in-house experience that 

was created and cultivated by the Mexican government in other bilateral and multilateral 

negotiations was subsequently used in NAFTA renegotiation.  

International trade negotiations require more than just legal expertise. In such negotiations, the 

positions are formed and issues are presented, accepted or dismissed on the negotiating table 

only after they are analyzed from the legal, economic, political, diplomatic and societal point of 

views. Government officials need to ensure that the proposals are not inconsistent with existing 

domestic law or international agreements that their country is a party to. They need to assess the 

economic viability and impact of such proposals and provisions on different economic sectors in 

their country. Moreover, it is important that they understand and assess the possible diplomatic 

repercussions a new agreement may have. Finally, these decisions are to be taken in light of the 

political landscape of their country. The composition of the negotiating team shows that the 

Mexican government employed a multidisciplinary approach in selecting the profile of suitable 

negotiators. Their team consisted of trained trade lawyers, seasoned economists, international 

relations experts and political scientists.
76

 This multidisciplinary composition of the negotiating 

team enabled the officials to assess the scenarios and issues from different perspectives.  

 

2. Advancing Ahead with Easily Negotiable Chapters: The First-Stepper Addressers’ 

Approach  

 

As discussed earlier, the Mexican administration defined four key objectives that it sought to 

achieve through this negotiation.
77

 However, the demands made by the US were not only in 

conflict with some of these negotiating principles but they were also clearly protectionist in 

nature.
78

 The US demands were ushered in by the wave of populism and nationalism in the US 

trade policy under President Trump’s administration.
79

 As observed by Lester and Manak, these 

claims and arguments were ‘centered on a zero-sum view of international trade, where any 

country’s win is considered another’s loss.’
80

 They were completely contradictory to the 

liberalization-friendly principles defined by the Mexican administration. This goes to show that 

this negotiation was not merely an effort to find an agreement on technical issues of trade; it also 

required its members to align and reconcile their contradictory views on the benefits of trade 

liberalization.  

                                                           
75

 Interview with a former negotiator (details withheld) 
76

 Interview with a former negotiator (details withheld)  
77

 These are described on page 4 
78

 Discussed before on page 5 
79

 See note 27, 152 
80

 Ibid, 153 



Forthcoming in Journal of International Economic Law 23(1) 2020                                 17 

 

The Mexican negotiators dealt with the protectionist tendencies by gradually advancing on the 

less problematic areas and leaving the more contentious issues for the latter rounds of 

negotiation.
81

 In the initial rounds, they plucked the low hanging fruits, i.e. they focused on 

achieving agreement on issues that could easily be negotiated with minimal conflicts. 

Psychologists would probably say that Mexicans were the ‘addressers’ in this conflict resolution 

scenario.
82

According to Turner and Weed (1983)
83

, there are three kinds of responders in 

conflicting situations: addressers, avoiders and attackers. Addressers are those that are willing to 

take certain risks and initiatives to resolve conflicts by making their opponents agree with them 

on certain issues to begin with. The addressers can either be first-steppers or confronters. The 

first steppers are those that initiate the dialogue by establishing some trust between them and 

their opponents. This building of trust is crucial for the subsequent settlement of conflicts. 

Mexicans employed the approach of ‘first-stepper addressers’. This is because they tried to 

advance on easier issues at the early stages of renegotiation to strengthen their ties of trust and 

confidence with their counterparts in the US. Once the less-confrontational issues were settled, 

and hence the parties felt that they were a few steps closer to striking an agreement, the Mexican 

negotiators started to deal with more difficult issues on the table with a very firm and strongly 

resistant approach. They addressed each critical issue with a counteroffer. Moreover, by delaying 

the settlement of most contentious issues to latter stages, the Mexican negotiators were possibly 

trying to also increase the ‘sunk cost’ of this negotiation for their counterpart negotiators.
84

 This 

seems to be an effective negotiating strategy, especially when countries are attempting to 

negotiate amidst uncertain and hostile political conditions.  

  

3. Working Hand-in-Hand with Industries: “Cuarto de Junto” 

 

In today’s globalized world, the role that private stakeholders play with the help of their 

resources and expertise in the process of trade policy-making at the multilateral, regional and 

bilateral levels cannot be ignored. Multiple scholarships have analyzed the manner in which the 

private stakeholders can possibly contribute in the formation of norms at the multilateral level 

through WTO dispute settlement procedures.
85

 Literature has also briefly discussed how the 

private sector can play a significant role in drafting international norms through negotiated trade 

agreements.
86

 Private industries and companies are the key beneficiaries and victims of 
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international trade laws and policies, and hence some form of public-private coordination in the 

conduct of trade negotiations is embedded in their very nature of free trade agreements (FTA).
87

  

 

A consultation mechanism between government and private sector for conducting trade 

negotiations can be referred to as “public private partnerships” or “public private consultation 

arrangements”. A recent report notes that with this arrangement in place, 'the private sector will 

have clear mechanisms to convey their views (based on their knowledge, practices, and 

experiences) to government negotiators, who will receive timely information and inputs from the 

private sector needed for successful FTA negotiations'.
88

 This mechanism can keep private sector 

sufficiently informed, supplement the government's negotiation capacity and resources with 

privately-owned resources and information, and ensure that the negotiation process is well-

informed and inclusive in nature. To make these negotiations even more inclusive and 

comprehensively-informed, governments can also engage non-business stakeholders in this 

process.
89

 This engagement can enhance a country’s negotiating-capacity as NGOs, academics, 

think tanks and research centers can gather, disseminate and analyze the information and 

evidence required in trade negotiations
90

; however, many scholars have observed that the 

plurality of this engagement could hamper or otherwise slow-down the processes of decision- 

and policy-making at international fronts.
91

  

 

Oddell observes that a ‘strong backing by the private sector of the US negotiators has been a key 

issue in explaining many of its negotiating successes.’
92

 Moreover, Canada also made extensive 

use of public private consultation mechanism in various negotiations (including CPTPP and 

USMCA) through electronic contact points, call for comments, consultation meetings, press 

releases, and conferences and seminars.
93

 Mexico has also engaged its industries in its previous 

negotiations and this renegotiation, albeit differently. This interaction in Mexico is carried out 

with the help of an institutionalized mechanism known as “Cuarto de Junto” (“The Room Next 

Door”).
94

 This mechanism was initially designed for original NAFTA negotiation back in the 

1990s; however, it was very different to the mechanism used for recent negotiation in terms of its 

structure, composition and nature of participation. Since the 1990s, this mechanism has evolved 

as per the needs and circumstances of different trade negotiations Mexico has been involved in.  
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To prepare for the NAFTA renegotiation, the affected industries got together and formed a 

structure which was a mirror-image to the structure of Mexico’s negotiating team.
95

 This meant 

that “Cuarto de Junto” had an industry counterpart to every lead negotiator; both counterparts 

from the government and industry worked in close coordination with each other. The counterpart 

from the industry provided all required advice, technical information and research inputs; the 

government negotiator used this advice and information to assess the situation and defend the 

affected industry’s interests during negotiation meetings. The leads would inform their industry 

counterpart on the key issues, reforms and countries’ positions on a regular basis; the industry 

representatives on the other hand reviewed the proposals and assisted the negotiators in defining 

their position.
96

 This mechanism helped the negotiators in three ways. It assisted them in aligning 

the interests of private stakeholders in situations of conflicts. It provided the information and 

evidence required for preparing proposals and dealing with counter-proposals. Moreover, it 

enabled the industries to engage in research-led systemic lobbying in the US.  

 

4. Research-Led Approach: “Cuarto de Inteligencia” 

 

‘Information-based bargaining’
97

 is the key to any successful negotiation experience. It is not 

only important to gather information on the trade concerns of various industries and economic 

sectors in the nation, but a variety of information is required to also know what your counterpart 

is capable of. It is crucial to understand the counterpart’s legal framework and its governmental 

structure. It is important to know the nature of its economy and the key problems and concerns 

its economic sectors face. This information is required to anticipate the claims other countries 

could make during the negotiating process and then to filter out those claims which are perhaps 

not up for negotiation from those which could somewhat be negotiated. Mexican negotiators 

were mindful of this, and hence they carried out this background research before every round of 

negotiation. However, they struggled initially with the collection of data that was required to 

demonstrate how important Mexico was to the US economy. Massive information was needed to 

show the economic damage the US economy would incur from losing NAFTA altogether, as this 

information was required to elevate the political cost for the US to withdraw from NAFTA. This 

challenge was overcome with the help of a research-led strategy, referred to as ‘Cuarto de 

Inteligencia’ or the ‘Intelligence Room’, which the Mexican industries employed during this 

negotiation.  

The research specialists in this team were entrusted with the responsibility of investigating and 

analyzing the nature and importance of trade between the US and Mexico. To begin with, the 

team gathered data on the trade and investment flows between the US and Mexico. They then 

studied the trade performance of the producers and exporters in the US that have business 
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partners in Mexico. Thereafter, they assessed the importance of these trade relations for the US 

private actors across different industries and economic sectors.
98

 They arrived at some really 

interesting findings, which enabled the Mexican industry to prepare a solid case in favor of 

NAFTA’s survival.
99

 For example, they studied the impact of losing this agreement on the state 

of Indiana, which is a republican state. The state of Indiana exports majority of its fructose 

products to Mexico, and hence, the US withdrawal from the agreement would have caused a 

financial havoc in this state.
100

 The other powerful research input that convinced the US to 

remain on the table was the findings by the ‘intelligence room’ on the corn exports. The 

Midwestern region in the US, often referred to as the Corn Belt of the US, has dominant corn 

production and exportation. They export a very high percentage of corn to the Mexican market 

and hence the US withdrawal from the agreement could have had severe repercussions on the 

economic health of these states.
101

 The ‘Intelligence Room’ presented all its findings in state-

wise reports.  

 

We can draw an analogy between the lobbying approach that the Mexican industry employed 

and the behavioral tendency of ‘loss aversion’, which relates to an ‘individual’s stronger desire 

to avoid losses than to experience comparable gains.’
102

 This theory indicates that individuals 

can get twice as affected by the prospective of losing than they could be by the prospective of 

gaining.
103

 The reports prepared by the ‘Intelligence Room’ were used purely for lobbying 

purposes by the Mexican industries. The industry representatives presented these reports to their 

counterpart industries and to the local decision-makers in a number of states which had important 

trading stakes in Mexico.
104

 Interestingly, these reports did not emphasize on the gains these 

states in the US might experience if NAFTA survives; these reports instead focused on the losses 

several industries in these states would incur if NAFTA does not survive. For example, the report 

prepared for the state of Ohio starts with the following sentence: ‘Ohio top exports to Mexico 

could face duty as high as 50 percent. Thousands of Ohio companies in Mexico [will be] 

negatively affected.’
105

 These statements in the intelligence reports affirm how Mexican industry 

increased the impact of lobbying in the US through the ‘loss aversion’ tendency. This is a 

powerful bargaining technique that other countries can employ in politically demanding 

situations such as the one presented in this article. More particularly, it can be useful in situations 

where a country wants the other party to remain on the negotiating table.  
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The government-industry coordination approach should be considered with a word of caution. 

Public Choice Literature has shown that the delegation of research-work, collection of data by 

industry, and other forms of coordination such as private-led lobbying and regular consultations 

can lead to issues relating to regulatory capture. This can mainly happen in developing countries 

which have poor observance of “rule of law” and problems relating to corruption, rent-seeking 

and wealth inequality.106 These arrangements can better-enable resourceful business actors to 

protect their exporting interests through such negotiations; however, countries may find it 

difficult to grant similar level of protection to the exporting interests of resource-constrained, 

developing and small-scale industries. In other words, the formation of government-industry 

partnerships in certain countries may lead to a situation of discrimination between the haves and 

the have-nots industries, and that may lead to the government prioritizing some interests above 

other business interests.107 These concerns can nevertheless be mitigated with robust and 

transparent regulatory provisions. An effective regulation is a vital prerequisite for a balanced 

exchange of resources, and it should aim to ensure that a partnership arrangement is regulated in 

such a way that the interests of a nation and a private sector are balanced with each other, and 

that the protection of latter does not lead to the infringement of former. 

 
5. Inter-Ministerial Coordination and Preparation of Transition Plan in Changing Political 

Landscape  

 

A strong inter-ministerial coordination was required to prepare a comprehensive and well-

informed position of Mexico with respect to all the chapters and provisions of the agreement. An 

internal regulation of the Ministry of Economy requires its officials to engage other relevant 

ministries and public departments in consultations and gain their approval on matters relating to 

international trade affairs. This is known as a requirement to gain “visto bueno”.
108

 In 

compliance with this provision, the negotiators held various consultation meetings with the 

relevant government agencies to present to them the proposals and revisions related to every 

single provision of the respective chapter they were negotiating. Negotiators had the obligation 

to make sure that public stakeholders were agreeable with the texts accepted or proposed by 

Mexico. This close interaction and constant communication amongst different government 

departments were crucial for the effective conduct of this negotiation. The inter-ministerial 

coordination strategy provided more credibility and comprehensiveness to the new agreement. 

This coordination was facilitated by the multi-disciplinary composition of the negotiators’ team. 

Different profiles and subject-matter expertise enabled the negotiators to have smooth 

communication with different government departments.  
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Another example of coordination can be seen in the way the outgoing and the incoming 

administrations in Mexico were working together in the final months of this negotiation. The 

negotiations were concluded before the outgoing administration left the office; however, it was 

crucial to engage the incoming administration as they had to carry out the ratification work. Even 

before it came into power, the new administration appointed a transition team that was 

responsible for shadowing the team of negotiators in the final months of this process. The 

establishment of this transition team, which worked closely with the negotiators in the final 

phase, was a crucial development to ascertain a concerted and coordinated approach. The 

timeline of this negotiation and the changing political landscape demanded such an approach. 

This engaged the incoming government in the negotiation, and at the same time, it enabled the 

transition team to appreciate the agreement from a practical perspective. This also ensured that 

both administrations had the shared responsibility to conclude the agreement and subsequently 

ratify it. This united approach showed to the other parties that the NAFTA renegotiation was not 

just a priority for the outgoing government, but for the incoming government and for the country 

as a whole. This approach could have possibly contributed to the recent obstacle-free ratification 

of the agreement in Mexico.  

 

Conclusion  

 

With Mexico as a case study, this paper has shown that developing countries can negotiate 

effectively with developed countries; however, it generally takes more efforts to arrive at a 

mutually advantageous agreement for the ones with weaker political and trading clout. During a 

negotiation process, developing countries can face various challenges in the form of capacity-

constraints, conflict of interest situations and adverse political environments. These impediments 

can be overcome with well-thought strategies such as the ones discussed in this study. If 

developing countries can strengthen their negotiating capacity, they will be in a stronger position 

to ensure that the agreement leads to reciprocal exchanges and benefits between its parties. 

Higher capacity can also put them in a better position at the negotiating table even with 

unpredictable and populist administrations. It can eventually help them to advance proposals 

favoring their interests and confront ambitious proposals for trade concessions from the other 

side of the table in adverse political conditions.
109

  

 

Puig has argued that the legal order of international trade is bound to undergo major changes. It 

might become less multilateral and more regional and bilateral in the future. In his words, ‘[the] 

more transactional view of international trade law implies a limit on the role of law and an 
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increase in the use of power.’
110

 This to some extent suggests that the challenges of the legal 

order we are going to face in the near future will require developing countries to enhance their 

power in terms of better trading stakes, market access and overall negotiating clout. These can be 

developed with the expansion of preferential market access networks through favorable trade 

agreements. Striking favorable trade deals in turn is reliant on a country’s capacity to negotiate 

trade agreements. Hence, this article is a timely attempt at analyzing several capacity-building 

strategies that other countries can consider and perhaps employ in their future trade negotiation 

attempts with the US and other similarly populist administrations.   

These strategies are not one-size-fit-all solutions to negotiation capacity-building. Multiple 

international as well as domestic variables are needed for any negotiation approach to be 

effective. These factors can include the personality of the negotiators, cultural differences, 

linguistic barriers, trading stakes, political and diplomatic environments, and nature of industries. 

These negotiation strategies enabled Mexico to achieve favorable results in the NAFTA 

renegotiation. Other countries can analyze the suitability of these strategies and adapt them to 

their own requirements and situational contexts. As the first attempt by the US to translate its 

nationalist-oriented trade talks into policy-making, the renegotiation experience of NAFTA can 

inform other US trade partners on what they can expect in their future trade relations. If the US 

can threaten to close its door to Mexico and Canada – two of its most significant trade partners– 

it can do so with the others. The ongoing US-China trade battle demonstrates this point further. 

The US trade partners need to remain vigilant and develop their negotiation capacities that can 

respond to the emerging protectionist trends in international trade.  
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