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In this issue, the Journal of the World Trade Studies presents five selected articles focusingmainly on developing countries in global trading system. Some of the articles published in thisissue were already presented at the International Conference on ‘Enhancing Indonesia’s Com-petitiveness in Contemporary Trade’ on 3 October 2011. This conference was organized by theCenter for World Trade Studies in cooperation with the Indonesian Ministry of Trade, the Indone-sian Ministry of Foreign Affairs, and the Indonesian Ministry of Agriculture. In addition, the au-thors of the current issue are not only Indonesian researchers but also researchers from othercountries. The contribution of international researchers exhibits the merit of networking underthe WTO Chairs Programme.The first article is written by Maharani Hapsari (lecturer at Department of InternationalRelations, Universitas Gadjah Mada). She argues that managing environmental standards as aform of  environment-related trade barriers has become increasingly important for producingcountries that are active participants in  global commodity trading. Current international envi-ronmental standardization in trade shows stronger tendency of convergence betweensustainability criteria developed by the private sector and government regulations that apply inimporting countries. Subsequently, such standards have overtime become guidelines for policyreforms in producing countries.  To that end, the increasing role of private actors in pushing forhigher environmental standards has generated new dynamics in production-trade relations,   whichhave overtime become increasingly complex.  As a consequence, producing countries, now facemulti-layered trade barriers before their products gain access to importing markets.Ambiyah Abdullah (PhD student at Nagoya University) argues in the second article thatthere has been a shift in the destination of Indonesian palm oil exports from European markets toIndia and China in recent years.  This article aims to estimate the demand of these two countriesfor Indonesian palm oil exports. This article further argues that price supporting policies play animportant role behind the increase in the quantity of the demand for Indonesian palm oil exports.This article concludes that it is crucial to disaggregate palm oil data into crude palm oil data andrefined palm oil products. This can contribute significantly to improve the results of the priceestimation and income elasticity of Indonesian palm oil export for both India and China.Empowering local communities through traditional knowledge protection is the topic ofthe third article, written by Ayub Torry Satriyo Kusumo (lecturer in International Law at Facultyof Law Sebelas Maret University). This article presents the current state of affairs with respect tolocal community empowerment through a traditional knowledge protection system in Indone-sia. This article also intends to analyze the potential impact of traditional knowledge protectionmanagement on the Indonesian economy, and also making recommendations on the formulationand development of a new policy on the protection of traditional knowledge.Seth Omondi Gor (Senior lecturer at the School of Economics, University of Nairobi) in thefourth article attempts to assess the welfare effects of East African Community (EAC) on partner

Editorial
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states in the backdrop of multiple memberships in different Regional Trade Agreements. Using UNCOMTRADE database at 6 digit level of aggregation with HS96 nomenclature, this article esti-mates a number of trade indicators with a view to evaluating the composition of trade structures,trade flows, the degree of openness of the economies, and the potential for trade diversion orcreation, all of which have critical implications for EAC’s integration process. On the basis ofthese indicators, the article finds that EAC is welfare enhancing to partner states.The last article is written jointly by Xin Xu and Lei Zhang (both lecturers at Shanghai Insti-tute of Foreign Trade). This article argues that since the rules of WTO agreements became moreand more technical, and more and more disputes involved the expertise in the field of science ortechnology, the consultation with experts procedure became increasingly important. The authorsfurther argue, however, although the Panel is authorized by the WTO rules to start such a proce-dure, there are no detailed rules guiding the Panel as how to operate in the practice. Under such acircumstance, the Panel had to establish the temporary rules for this procedure after consulta-tion with the parties to the dispute in each case. Many problems relevant to the due process thenarose from such temporary rules. This paper, therefore, tries to analyze major problems thatreceiving the most controversy and accusation, and will give suggestions as for how to reformthis procedure.
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A. INTRODUCTIONThe debate over environmental issues hastaken on increasing importance among inter-national trading partners. With respect to  palmoil, the intensification of global trade in thecommodity has been  accompanied by thetightening of  environmental standards in theEuropean Union as one of the  leading palm oilimporting regions.  Using  environmental  stan-dards as a trade barrier has the potential to  re-duce  market access of palm oil exporting  coun-tries. Doubtless, Indonesia, which contributed46 percent the world palm oil market2 (2009)and has keen interest to maintain its marketshare, is one of the countries adversely af-

fected by  such  a development.This article traces the trend in interna-tional environmental standards on palm oiltrade. By assessing links between voluntary en-vironmental standards developed by the pri-vate sector and policies adopted by govern-ments in importing countries and producingcountries, the paper attempts to determine theextent to which the relationships among theseactors influence policy adopted in oil palmproducing countries.  By doing so, the articleattempts to  understand the governance struc-ture of international environmental standard-ization mechanisms as well as discern  relevantpolicy implications for Indonesia in  strength-ening its position in the global palm oil market.
B. WHO DEFINE ENVIRONMENTAL

STANDARDS?Despite efforts to liberalize trade througha series of negotiations involving  governments,the use of environment-related trade barriers

Coping with Environmental Standards in Trade: Indonesian
Experience with Sustainable Palm Oil Debate

Maharani Hapsari1

Abstract
Managing environmental standards as a form of environment-related trade barriers has

become increasingly important for producing countries that are active participants in global
commodity trading. Current international environmental standardization in trade, shows stron-
ger tendency of convergence between sustainability criteria developed by the private sector and
government regulations that apply in importing countries. Subsequently, such standards have
overtime become guidelines for policy reforms in producing countries.  To that end, the increas-
ing role of private actors in pushing for higher environmental standards, has generated new
dynamics in production-trade relations, which have overtime become  increasingly complex.  As
a consequence, producing countries, now face multi-layered trade barriers before their products
gain access to importing markets.

Keywords: environmental-related trade barrier, environmental standardization,
sustainability, Indonesia, palm oil

1 Lecturer at the Faculty of Social and PoliticalScience, Universitas Gadjah Mada, Indonesia2 “Malaysian Palm Oil Industry Performance,” Glo-bal Oils and Fats Magazine, Vol.7, Issue 1, Jan-March2010. http://www.americanpalm oil.com/publica-tions/GOFB/GOFB_Vol7_Iss1-pullout1.pdf (August20, 2011)
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is still a common occurrence.   Environment-related trade barriers take various forms. Onesuch form environmental regulations and stan-dards relating to product standards (specify-ing characteristics of acceptable products musthave) and non-product standards (which re-fer to conditions under which products aremade); both are legally binding.  Environmen-tal labelling is another form, which requiresthe provision of  compulsory or voluntary in-formation about the environmental impact ofproducts as well as  production condition toproducers and consumers. The third form, en-tails economic instruments manifested in taxesand charges on products3.The trend in current trade practices showsthe involvement of both government and non-government actors in defining environmentalstandards. This is the case because of  the  rela-tions between the state and the market, whichhave become increasingly dynamic,  implyingthat  standard setting process is no longer themonopoly of the  government.   There are threemajor actors of environmental standard setting,and they include importing countries, privateactors, and producing countries.  The interplaybetween these driving actors underlies policyreforms in producing countries.  The modellingof international environmental standard settingis shown in  Figure 1.Several trends in  environmental policiesimplemented by governments are discerniblein developed countries. First, a shift from non-
discriminatory trade policies to process dis-
criminatory trade policies (from applying tradeban on  timber products regardless of theirsources to giving preferential market accessto timber from sustainable forestry and theformation of groups of retailers who  agree tobuy a certain percentage of total timber pur-chases from sustainable sources, possibly at apremium price).4 Secondly, a shift from ensur-

ing that proper regulations are in place togreater emphasis on ‘precautionary principle’(taking action when the science is not clear,but where there is reasonable cause for con-cern). Thirdly, a shift from ‘command and con-trol’ to ‘market-based environmental policy’,which involves partnerships and voluntary ar-rangements with business sectors.5Different domestic standards may lead totensions in trade relations. The fear is that inthe absence of preceding negotiations betweenimporting countries and producing countries,the demand for higher environmental stan-dards has the potential to spark off  accusationthat importing countries are  applying  protec-tionist measures in the guise of pursuing  envi-ronmental protection.Even though  gradual harmonization be-tween national and other standards is morepreferable in order to allow adaptation on theside of producing countries, the interminglingmotives of environmental protection and en-vironmental protectionism may contribute tothe difficulty in resolving the  internationaldebate.  In the process, power asymmetry maypresent its own challenges to efforts of pro-ducing countries to deal with higher environ-mental standards introduced by importingcountries and the private actor. More politi-cally powerful actors are likely to dominatethe construction of sustainability frame as wellas international environmental standardiza-tion mechanism. Importing countries with sig-nificant market share are especially in a morefavorable position to impose environmentalstandards as part of terms of trade with pro-ducing countries  in the aftermath of makingchanges in  their trade policies.

3 “Environment-Related Trade Barrier and the WTO”(Center for Policy Dialogue Homepage, 2009).www.cpd.org.bd/pub_attach/OP77.pdf (August 10,2011)

4 Stefanie Engel.”Achieving Environmental Goalsin a World of Trade and Hidden Action: the Role ofTrade Policies and Eco-Labeling,” Journal of Envi-
ronmental Economics and Management 48 (2004):11235 This applies for example to EU context. See WynGrant, Peter Newell, and Duncan Matthews. The Ef-
fectiveness of European Union Environmental Policy(New York: St. Martin Press, 2000), 11-12
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Outside the government sphere, the roleof  private actor in environmental standardsetting may evolve through three phases (ini-tiation, gaining widespread adoption, and po-litical legitimacy). The first phase is developedamong small communities in which actors as-sess the benefit of joining certification scheme.Here, firms which are  closest to the standardjoin first. The second phase occurs when ef-forts to gain broader support from firms whichare  ‘distant’  from requirements and non-gov-ernmental organizations expect increases inrequirements. At the same time, normativepressure from phase one combine with theemergence of shared norms and learning, lead-ing  to a redefinition of separate interests andthe prerequisites for community building. Thethird phase is when environmental standardsetting is considered a legitimate arena of au-thority.6While private standards are voluntary innature, government standards are compulsoryand are expected to produce stronger implica-tions for market access of products from pro-

ducing countries in the case of failure to com-ply.  In this context, relations between govern-ment standards and private standards may becomplementary if there is a need on the side ofimporting countries to include verification bythird party to ensure compliance by produc-ing countries. The role of private environmen-tal standards, therefore, possibly extends theirtraditional scope beyond voluntary-basedcompliance mechanism, which will be dis-cussed further in the later section of this ar-ticle.
C. INDONESIA IN THE GLOBAL PALM

OIL TRADEPalm oil has become a very strategic com-modity on the international market. As of July2011, palm oil   was considered as the  mosttradable vegetable oil in the world with total pro-duction of 50.26 Million Metric Tons.7  Based onlist obtained from the Food and Agriculture Or-ganization, 156 countries are involved in palm

Figure 1International Environmental Standardization

6 Cashore et al.,”Can Non-state Governance ‘Rachet-Up’ Global Environmental Standards? Lessons fromthe Forest Sector.” RECIEL 16, no.2 (2007): 163
7 “Major Vegetable Oils: World Supply and Distribu-tion” (United States Department of Agriculture, 2011).ht tp://www.fas .usda .gov/psdonline/psd
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oil trading.8  Palm  oil is used as feedstock foredible oil products, oleochemical and biofuel. Anestimated 74 percent of global palm oil usage isfor food products and 26 percent for industrialproducts. The largest consumers are India,China, EU, Indonesia, Malaysia, Pakistan, Thai-land, and Nigeria – which together account forroughly 72 percent of total world consumption.9  Based on statistics,  10,403,000 tons out of37,971,000 tons  globally imported palm oil, istraded with various countries in non-majormarkets, which highlights  the extent to whichpalm oil usage is  worldwide.10 During 1995-2010 world demand for palm oil increased 32million tons, with India consuming 5.7 milliontons,   5 million tons went to China,  4.3 milliontons were destined to the European Union, andthe rest 17 million tons was consumed by othercountries.  In 2009, India became the leadingglobal user and importer of palm oil , replacingEU’s position.As the largest  palm oil producer coupledwith its   domestic capacity and internationalcompetitiveness,  Indonesia has the  potentialto derive even more benefits from palm oil.With respect to domestic capacity, acreage ofoil palm plantations in Indonesia reached5,453,817 in 2005 , and increased to  6,594,914hectares, and  7,824,623 in 2006 and 2010, re-spectively.  The expansion of area under oilpalm plantations has been equalled with in-crease in production. Palm oil productionreached 11,861,615 in 2005, increased to

17,350,848, and1 9,844,901  in 2006 and2010,11, respectively.  In future, availability ofabundant land, which is lacking in other pro-ducing countries, may put Indonesia in a verystrategic geopolitical position.  Anyhow,  In-donesia has become  the main destination offoreign direct investment in oil palm planta-tion sector. The surge in World palm oil demandhas  served as a  strong drive for national gov-ernments in tropical regions to invest more inthis sector. Indonesia is today reckoned to bemanaging the largest oil palm plantations in theworld. Oil palm plantation  management in In-donesia is  run by state-owned corporation (8percent), private corporations (50 percent)and smallholders (42 percent).12Though  Indonesia continues to exportCPO in its crude form,  the  national govern-ment is taking measures to scale up the pro-duction capacity of refined palm oil as well asstrengthening  downstream industries. Theoperations of most palm oil companies in In-donesia are still focused on  upstream produc-tion, producing fresh fruit bunches and/orcrude palm oil which they sell to  larger trad-ing  companies,  export-oriented companiesand edible oil manufacturing companies for thedomestic market. There are only a few largeand fully vertically integrated companieswhich are involved in downstream process-ing as well as engaged in palm oil export ac-tivities13 .
report.aspx?hidReportRetrievalName=BVS&hidReportRetrievalID=702&hidReportRetrievalTemplateID=5 (August 6, 2011).8 Rhett.A Buttler and Lian Pin Koh.” Consumersshould help pay the bill for ‘greener’ palm oil.”(Mongabay, 2010). http://news.mongabay.com/2010/0112-palm_oil.html (August 16, 2011)9 “Indonesia: Raising Global Demand Fuels OilPalm Expansion,”(USDA FAS Homepage, 2010). http://www.pecad.fas.usda.gov/highlights/2010/10/Indo-nesia/ (August 12,2011)10 See Table 11 of USDA FAS Oilseeds Market andTrade Circular August 2011. http://www.fas.usda.gov/oilseeds/circular/2011/Aug/oilseeds.pdf (August 12, 2011)

11 Indonesian palm oil production increased from15,560,000 Tons in 2005 to 16,600,000 in 2006 whileMalaysian production was instead decreasing from15,485,000 Tons in 2005 to 15,290,000 Tons in 2006.See Table 11 of the USDA FAS Oilseeds Market andTrade Circular December 2007. http://www.fas.usda.gov/oilseeds/circular/2007/Decem-ber/oilseeds.pdf (August 17, 2011)12 "Palm Oil Statistics.” Directorate General of Es-tate Crops, Ministry of Agriculture, Republic of Indo-nesia, 201113 “Palm Oil Fact Sheet,”(MVO, 2010). http://www.mvo.nl/Kernactiviteiten/MarktonderzoekenStatistiek/Factsheets/FactsheetPalmOil2010/tabid/2301/language/en-US/Default.aspx  (August 15,2011).
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The competitiveness of Indonesian  palmoil has been rising  in comparison with  otherproducing countries in general and  Malaysiaas the main market competitor, in particular.Indonesian palm oil market  is  mainly concen-trated in  three main regions: Asia (72.81 per-cent), Europe (18.61 percent), and Africa (7.17percent), wherein it outcompetes  Malaysianpalm oil. During 1999-2001 and 2005-2007periods,  the market share of Indonesian palmoil in Asia increased from 47 percent to 66percent, while refined oil increased from  19percent to 30 percent.  In Europe, Indonesia’smarket share  for CPO shrunk slightly from 38percent to 37 percent. However, at the sametime, Indonesia  increased exports of refinedpalm oil from 18 percent to 30 percent. Mean-while In Africa, Indonesia’s CPO exports in-creased from 36 percent to 58 percent,  whileexports of  refined oil increased from 27 per-cent to 39 percent.14 In light of that, there islittle doubt that  Indonesia already enjoys avery strategic position, which it can utilize toenhance its  linkages with various  segments ofdomestic palm oil producers and business play-ers in the global palm oil value chain.Palm oil sector has become a strategicsource of  revenue for Indonesia, as well ascontributed significantly to improving livingstandards of many  segments of Indonesianpopulation. While in early 2000s palm oil sec-tor contributed between  1.5 percent and  2percent to  national GDP,  that figure rose to4.5 percent in 2010 and 6-7 percent in 2011.151617Moreover, , about  3,700,.000 people derive

a living from  palm oil sector , making it animportant economic activity in efforts to eradi-cate rural poverty. Given the existing area cov-ered by  oil palm plantations today,  Indonesiamust utilize it to the best of its ability to el-evate  living standards of  the affected commu-nities.  Thus, Indonesia  should not only striveto  maintain its position as the largest  palm oilproducer, but also importantly,  must also seekvarious ways of increasing benefits the coun-try can derive from  trading palm oil by  in-creasing the capacity of domestic industriesgenerate  innovations of downstream products.Managing palm oil sub sector, therefore,  is abig stake for the  Indonesian government.
D. ENVIRONMENTAL STANDARD SET-

TINGDespite  high prospects of palm oil in fu-ture,  the role of environmental standards hastaken on increasing importance due to its ad-verse effect on ease of access  of palm oil toimporting countries, especially EU.  One of thewell known government-sponsored environ-mental standards used by  importing countriesis EU Renewable Energy Directive. However,Indonesia as major producing country intro-duced its own, known as Indonesian Sustain-able Palm Oil (ISPO). Non-government actors,using  Roundtable on Sustainable Palm Oil(RSPO) framework,  have also developed  vol-untary certification of their own, adding to theexisting scheme such as ISO 14001.  There aredifferences in emphasis among producingcountries, importing countries and private sec-tor on what constitutes sustainability criteria.EU focuses more on environmental criteriawhile providing less attention to  social issues.On the contrary, private standards under RSPOdo emphasize not only environmental protec-tion, but also pay attention to social issues suchas the fulfilment of legal rights of the affected
14 Amzul Rifin. “Export Competitiveness of Indo-nesian Palm Oil Product,” Trends in Agricultural Eco-
nomics 3, no.1 (2010): 1-1815 Colin Barlow, Zahari Zen, and Ria Gondowarsito,“The Indonesian Palm Oil Industry.” (Malaysian PalmOil Board, 2003) http://palmoilis.mpob.gov.my/publications/opiejv3n1-8.pdf (August 29)16 “Indonesia: Benchmark for Sustainable Palm Oilin Emerging Markets.” http://www.valuenotes.com/businesswireArticle.php?ac=26937&at=I (August 29,2011)17 "Indonesia: Raising Global Demand Fuels Oil Palm Expansion” (USDA FAS, 2010) http://www.pecad.fas.usda.gov/highlights/2010/10/Indo-nesia/ (August 29, 2011).
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communities in the development of oil palmplantations. Indonesia as a palm oil producingcountry,  based its standard on the  criteria in-troduced by RSPO which was  adopted in theform of legislation with compulsory conse-
quences for all palm oil producers. A summaryof sustainability criteria covered in these stan-dards is presented in Table 1.Non-government initiatives provided theinitial driving force toward international en-

 Importing countries 
 

Private actors Producing countries Instruments  Directive 2009/28/EC  RSPO Certification  Indonesian Sustainable Palm Oil  Scope of sustainability issues Environmental sustainability consists of two main sets of criteria to be fulfilled cumulatively, (i.e., are greenhouse gas emission savings and land-use requirements).18 

Legal, economically viable, environmentally appropriate and socially beneficial management and operations” 
Economic, social and ecological appropriate according to Indonesian legislations   

Operational indicators Greenhouse gas emission 
saving a) Default value (19 percent for palm oil without methane capture and 56 percent for palm oil with methane capture)   b) Threshold value (35percent from 2010 to 2013; 50percent by 2017; 60percent by 2018)  
Land use requirements  a) Biofuels shall not be made from raw material obtained from land with high biodiversity value, which includes primary forest and other wooded land, areas designated for nature protection or the protection of rare, threatened or endangered ecosystems or species, and highly biodiverse grasslands.  

Principle 1 – Commitment to transparency 
Principle 2 – Compliance with applicable laws and regulations 
Principle 3 – Commitment to long-term economic and financial viability 
Principle 4 – Use of appropriate best practices by growers and millers 
Principle 5 – Environmental responsibility and conservation of natural resources and biodiversity 
Principle 6 – Responsible consideration of employees and individuals and communities affected by growers and mills 
Principle 7 – Responsible development of new plantings 

a) Licensing and plantation management  b) Implementation of technical guidance on oil palm planting and management c) Environmental management and monitoring  d) Responsibility to labor  e) Social responsibility  f) Empowerment of community’s economy  g) Sustainable improvement  
 

 

Table 1Environmental Standards: Instruments, Definitions and Operational Indicators



Volume II, Number 1, November 2011 13

vironmental standardization through the intro-duction of certification for sustainable palm oilwith emphasis put on the production processbased on sustainability criteria. Historically,environmental issues associated with palm oilproduction have emerged in public debate par-ticularly since the occurrence of 1997 forestfires in Indonesia. Non  government actors,both  domestic and transnational environmen-tal NGOs (World Wildlife Fund, Greenpeace andFriends of the Earth) have raised concernsabout   potential adverse  ecological effects aris-ing from  oil palm plantation companies activi-ties. In light of that, pressure has grown with

the main drive being to  prevent deforestationand biodiversity loss , as well as curbing theemission of  greenhouse gases  to  reduce andmitigate climate change. Meanwhile, the For-est Peoples Programme (FPP), Sawit Watchand Oxfam Indonesia have also raised theirconcerns over  issues of social justice and landreform. In their advocacy, these organizationshave pushed for an active role of the financialsector and the supply chain in efforts to  influ-ence policy in producing countries.19After a series of multi-stakeholders’ meet-ings, concerns which were  raised by environ-mental groups and social NGOs,  led to the in-

Source: RSPO Homepage; Lendle and Schaus (2010: 2-5); Ministry of Agriculture, Republic of Indonesia (2011)

 Importing countries 
 

Private actors Producing countries  b) Biofuels shall not be made from raw material obtained from land with high carbon stock, namely wetlands, continuously forested areas, or land spanning more than one hectare with a certain minimum canopy cover.  c) Biofuels shall not be made from raw material obtained from peatland, unless evidence is provided that the cultivation and harvesting of that raw material does not involve drainage of previously undrained soil. 

  

 

Table 1. Cont’.

18 Andreas Lendle.”Sustainability Criteria in the EURenewable Energy Directive: Consistent with WTORules?”(International Centre for Trade and Sustain-able Development, September 2010) http://ictsd.org/downloads/2010/10/case_brief_rerewable_energy_dir_v5.pdf (August 16,2011).
19 Cheng Hai Teoh.”Key Sustainability Issue in thePalm Oil Sector.” (International Finance CorporationHomepage).http://www.ifc.org/ifcext/agriconsultation.nsf/AttachmentsByTitle/Discussion+Paper/$FILE/Discussion+Paper_FINAL.pdf (Au-gust 17, 2011).
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troduction of private-based criteria of sustain-able palm oil within the framework of theRoundtable on Sustainable Palm Oil (RSPO) in2004. This forum consists of banks and inves-tors, consumer goods manufacturers, environ-mental or nature conservation organization,oil palm growers, palm oil processors and trad-ers, retailers and social or development orga-nizations (NGOs). Transnational NGOs such asWWF, Greenpeace International, Friends of theEarth, OXFAM International, Forest PeoplesProgramme and Sawit Watch are active par-ticipants in this forum. WWF has been activelyinvolved from the very beginning, largely in-volved in engaging actors in palm oil supplychain.20RSPO has become a focal point for oilpalm planters and actors along the supply chain.This is demonstrated, by  among others, thescope of certification in the total structure ofglobal palm oil production as well as geographi-cal coverage of RSPO certification. As of 2008,RSPO represented 40 percent of global palmoil production.21 In terms of geographic cov-erage, RSPO certification applies to palm oilproducers in 8 major countries in SoutheastAsia, Latin America, Africa and the Pacific.Currently, Indonesia is the second largest pro-ducer of RSPO-certified palm oil, contributingto 35% out of total 4.2 million tons of certifiedpalm oil. The current estimated annual produc-tion capacity of RSPO-certified productionunits, 4.2 million tons of sustainable palm oil,equals about 9 percent of global production,estimated to be about 46 million tons annu-ally. Malaysia contributes about 54 percent ofthe world’s current RSPO-certified palm oilproduction capacity. Indonesia is second, withabout 35 percent of the current global supply.Papua New Guinea and Colombia provide the

remaining 10 percent and 1 percent respec-tively.22 To that end,  RSPO is considered togained broader social legitimacy from variousstakeholders.Nonetheless, attitude toward  environ-mental standardization seems to differ amongimporting countries.  For example, Chinesepalm oil buyers  though acknowledge theircontribution to environmental problems asso-ciated with using palm oil in producing coun-tries,  the implementation of environmentalstandards is not legally binding. Moreover,    thenational government does not have in placespecific policies to that effect23.  This is alsotrue in the case of India,  which is committedto  prioritizing the use of palm oil in meetingdomestic needs.24 However, the situation is  EUis different. EU applies stringent sustainabilitycriteria on  outsourcing policy of biodiesel fortransportation and bioliquids for energy pro-vision. In fact, the policy has been largely re-sponsible for driving the transformation ofsustainability standardization in producingcountries. Thus, there is no convergence inenvironmental standards  importing countriesapply on  palm oil production.EU has established environmental stan-dards  criteria as regards  land use change andgreenhouse gases emission in the recentlyadopted EU Renewable Energy Directive(RED) in 2009. The EU Renewable Energy Di-rective established mandatory national targetsof 20% share of energy from renewablesources and a 10% share of energy from re-

20 Cheng Hai Teoh, Ibid.,21 Greetje Schouten and Pieter Glasbergen,”CreatingLegitimacy in Global Private Governance: The Caseof the Roundtable onSustainable Palm Oil,” Ecological Economics (2011):6, doi:10.1016/j.ecolecon.2011.03.012

22 “RSPO Trademark: Next Phase in Transforma-tion to Sustainable Palm Oil,” (RSPO European Union2011) http://www.rspo.org/?q=content/rspo-trade-mark-next-phase-transformation-sustainable-palm-oil (August 21, 2011)23 David Braun.”Supports for Sustainable Palm OilGains Tractions in China” (National Geographic)http://newswatch.nationalgeographic.com/2009/07/14/palm_oil_statement_of_support/(August 16,2011).24 Meri Orth and Adriani Zakaria,”Indian Use of In-donesian Palm Oil,”Aidenvironment Project NumberA3004 (Amsterdam: Aidenvironment, 2010), 20.
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newable sources in transport in Communityenergy consumption by 2020.25 EU RED playsa crucial role in providing obligatory environ-mental measurements that should be imple-mented by producing countries. Issues regard-ing indirect Land Use Change (iLUC) highlightEU’s approach in adjusting trade policy. ILUCis generated by the elevated demand for agri-cultural commodities as a consequence ofbiofuel consumption, which leads to displace-ment of pre-existing agricultural productioninto new areas either in the same country or inother parts of the world. It is assumed that thisdisplacement will further affect grasslands,forests or other natural habitats; GHG emissionsas a consequence of the release of carbonlocked up in soils and biomass; and the loss ofbiodiversity.26 Thus, iLUC, is   concerned withincreasing supplies of relevant commoditieswithout displacing existing production andecosystem services to other lands, or by pro-duction systems that value and enhance eco-system services.27 In practice, mitigating iLUCis carried out in the absence of effective land-use planning globally and robust land use plan-ning at all levels.28 On that note, therefore, poli-cies on mitigating iLUC, represent a unilateralact by the European Union.As part of implementing Renewable En-ergy Directive, EU  plans to pursue three veri-fication mechanisms to ensure that producers

comply with the rules. First, companies willhave to report their sourcing of biofuel to EUmember states. Second, EU will conclude bilat-eral and multilateral agreements with a provi-sion on sustainability criteria with other coun-tries. The use of the directive, however, is notconditional  on  successful conclu-sion of suchagreements. Third, European Commission maydecide if voluntary national and internationalcertification schemes are sufficient withsustainability criteria of 35% greenhouse gassavings.29In this verification process, the conver-gence of market-based instruments  with  im-porting countries’ instruments may intensifypressure on producing countries. On 10 Sep-tember 2010, RSPO submitted two applica-tions to the European Commission to seekinga formal recognition of the RSPO system andthe RSPO- Renewable Energy Directive (RED)system as a voluntary scheme under EU Re-newable Energy Directive (EU-RED) require-ments. Following specific clauses in the EU-RED sustainability criteria, the Additional Guid-ance will allow palm oil producers whoseplantings existed on or before January 2008,and palm oil processors whose mills were inoperation before or on January 23, 2008, tofully comply with the EU-RED requirementsuntil April 2013. 30 A manifesto by palm oilbuyers in Netherland, which was issued in No-vember 2010 and was communicated to DutchMinister of Agriculture and Trade,  affirmedfurther the commitment to outsource only sus-tainable palm oil under RSPO certification start-25 Article 13 of Directive 2008/28/EC of the Euro-pean Parliament and of the Council of 23 April 2009on the promotion of the use of energy from renew-able sources and amending and subsequently repeal-ing Directives 2001/77/EC and 2003/30/EC, Offi-
cial Journal of the European Union,June 5, 200926 Catherine Bowyer.” Anticipated Indirect Land UseChange Associated with Expanded Use of Biofuelsand Bioliquids in the EU – An Analysis of the Na-tional Renewable Energy Action Plans.” London: In-stitute for European Environmental Policy, 2010.27 “Indirect Land Use Change Impacts of Biofuel”(IUCN).http://cmsdata.iucn.org/downloads/ec_iluc_consultation___iucn_submission___29_october_2010.pdf(August 10, 2011).28 “Indirect Land Use Change Impacts of Biofuel”Ibid.,

29 Fredrik Erixon.”Green Protectionism in the Euro-pean Union:  How Europe’s Biofuels Policy and theRenewable Energy Directive Violate WTO Commit-ments.” Brussels: European Center for InternationalPolitical Economy, 2009.30 “RSPO Applies for Recognition as a VoluntaryScheme under EU Renewable Energy Directive Re-quirements,” (RSPO 2011) http://www.rspo.org/?q=content/rspo-applies-recognition-voluntary-scheme-under-eu-renewable-energy-directive-re-quirements (14 August 2011)31 “Dutch to use only certified palm oil by 2015,”
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ing from 2015. 31 This movement byNetherland and RSPO has strengthened the linkbetween private standards and governmentstandards in importing countries. TheNetherland has significant share  of palm oiltrade  among  EU members. This is reflected inthe fact that  2 million tons out of  5.4 milliontons of palm oil imported into EU, enter sthrough  Netherland.32  The recognition ofRSPO certification by EU , either  collectivelyor as individual members,  may present a moresystematic challenge to Indonesia and otherpalm oil producing countries. Given its  largemarket share (Figure 2), Netherlands has thepotential to exercise  political influence on thedirection of policy transformation in palm oilproducing countries in the event national gov-ernment s take the step to  formally recognizeexisting private standards, notably those devel-oped by RSPO in the verification process.
E. IMPLICATION FOR INDONESIAThe Directive 2009/28/EC has somepolicy implications or  Indonesia as well as otherproducing countries.  With special reference toIndonesia, the implementation of the  measuresis likely to  increase  difficulties Indonesia facein catching up with EU standards. This is be-cause  27 percent of palm oil concessions(planned plantations in 2006) in Indonesia areon peat-forests, while only  10 percent of  plan-tations in Malaysia are on what used to be  peat-forest land and the same  figure for concessionsas the one of Indonesia is expected. However,there is still sufficient room to  expand palm oilproduction on degraded forests as well as on

rubber plantations, though the latter  is less effi-cient. Therefore, in pursuant with  Article 17(3) (a) and (5) of the Directive , some Malay-sian and Indonesian palm oil biodiesel may notmeet the sustainability  requirements33.  Further-more, producing countries are obliged to  provethat palm oil they are exporting  is produced byoil mills with have facilities that capture  meth-ane. EU members may rely on the  default value,while non-EU members rely on typical value,which exceeds the given threshold. This maycreate serious  difficulties for producing coun-tries, which  are typically non-EU members toenter EU market.34However, failure to comply with the Eu-ropean Standards does not prevent Indonesianpalm oil meant for biodiesel production pur-poses to enter EU market, but precluded fromreceiving  subsidies from EU Member States,as well as excludes it from contributing towardthe 10 percent target for renewable energy fortransport by 202035. Such disincentive maydissuade EU buyers  from  purchasing Indone-sian palm oil.Standards in palm oil producing countriesmay become irrelevant and illegible if com-pared with higher standards imposed by pri-vate actors and importing countries. Thus, pro-ducing countries are seeking for a gradual ad-aptation that will be based on prevailing con-ditions at  the national level.  Nonetheless, sucha policy means that producing countries willcontinue to face intense  pressure , arising notonly to  use private standards by businesses,

(Mongabay 2010) http://news.mongabay.com/2010/1105-dutch_palm_oil.html (September 3,2011)32 “Manifesto of the Task Force Sustainable PalmOil: Initiative to promote the use of RSPO certifiedpalm oil in the Netherlands” (Taskforceduurzamepalmolie 2010) http://www.taskforceduurzamepalmolie.nl/Portals/4/download/Mani-festo_ Task_Force_Sustainable_Palm_Oil.pdf (Septem-ber 6, 2011), p.3.

33 Andreas Lendle,”Sustainability Criteria in the EURenewable Energy Directive: Consistent with WTORules?”(International Centre for Trade and Sustain-able Development, September 2010) http://ictsd.org/downloads/2010/10/case_brief_rerewable_energy_dir_v5.pdf (August 16, 2011).34 Gernot Pehnlet and Cristoph Vietze,” EuropeanPolicies towards Palm Oil: Sorting Out Some Facts.”Jena Economic Research Paper, 2009,www.jenecon.de (August 16, 2011).35 Vincent Picket,”EU Directive: Implications forthe Palm Oil Industry” (Speech at the InternationalPalm Oil Congress, Kuala Lumpur, August 15, 2009).
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which is likely to increase costs for  domesticbusiness players, but also from governmentsin importing countries, which will be  mani-fested in stricter environmental regulations.That said, Indonesia can still have accessthe market for edible oil in major importingcountries. Domestic policies can be case-selec-tive in dealing diverse  environmental criteriameted out by  importing countries. Nonethe-less,  if Indonesia plans to increase its share inbiofuel market, there is little else it can do otherthan taking measures necessary to comply withenvironmental standard in EU. Since its initialproduction in 2006,  biofuel has been under-utilized and has faced environment-relatedtrade barriers.  Besides,  Netherland, Italy andSpain are accounting for more that 80% of In-donesian biodiesel export. Thus, the biggest chal-lenge the Indonesian government faces, is toverify that palm oil feedstock from Indonesiameets EU requirements. Without being too op-timistic, if current conditions persist, Indonesiawill experience a 40 percent drop in biodiesel

exports to 195 million liters in 2011.36Indonesian experience highlights two is-sues. First, relates to whether Indonesia willcomply or not with EU Directive. Recently,Indonesian government has taken unilateralmeasure involving the introduction of its ownnational standards manifested in Minister ofAgriculture issued Ministerial RegulationNo.19/Permentan/OT.140/3/2011 on Indo-nesian Sustainable Palm Oil (ISPO) issued onMarch 29, 2011. The objective of this regula-tion is to ensure that all oil palm planters meetnational sustainability criteria. Moreover,compliance with the regulation is not volun-tary, rather serves as launching pad for evenstronger enforcement of relevant regulationsrelated to oil palm plantation sector more com-prehensively. The Unilateral measure maywork if the national standard is accepted bysome  palm oil  importing countries which areless concerned with environmental issues.Nonetheless, for the environmentally-con-cerned market,  Indonesia must implement theverification mechanism , which will involvethe third party if national standard  have anychance of  receiving  acceptance.By developing national standard,  there isstill an opportunity for Indonesia to elevate its

Figure 2Global Palm Oil Production and EU ImportsSource: Task Force Sustainable Palm Oil (2010)

36 Jonn P.Slette and Ibnu E Wiyono,”IndonesiaBiofuels Annual 2010,” GAIN Report Number ID 1033(Jakarta: USDA FAS, 2010), 5
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environmental standards to those that applyat the international level. This is through en-couraging  capacity building by national busi-ness players in the palm oil business to inter-nalize environmental externalities in their op-erations right  from upstream to downstreamindustry. The success in this sector may alsotrigger  integration of  environmental criteriaamong sectors.  However, unless the capacityof the  bureaucracy to effect collaboration inintegrating environmental policy, trade policy,forest policy and agricultural policy improves,the cost of  ensuring  compliance may be veryhigh.The current situation attests to the realitythat bilateral approach is still underutilized inbuilding mutual understanding between im-porting and producing  and exporting coun-tries.   On a bilateral basis, Indonesia may enterinto negotiation with EU as an environmen-tally-concerned market,  while building  mu-tual adoption of environmental  regulations inits  trade policy with  other major markets suchas India and China.  Nonetheless, this policyalternative is still grossly underutilized  despiteits strategic advantage for Indonesia. UnlikeMalaysia,  which has completed bilateral freetrade agreement with EU, Indonesia has justembarked on it37. This is applies to talks be-tween  Indonesia and India38.  The inclusion ofenvironmental issues in this process is ex-pected to play a crucial role in improving thepossibility of adopting  mutual environmentalstandards, not only for palm oil, but also otherstrategic primary commodities.Bilateral negotiations can also facilitate

the development of economic incentives fromenvironmentally concerned market segments.In the current debate among palm oil tradingpartners (particularly producing countries andimporting countries), environmental standard-ization creates an unequal distribution of en-vironmental cost which are met  largely byproducing countries.  Palm oil producers haveto  bear the cost of certification as well as othercosts that are necessary for  compliance witheither voluntary or compulsory standards.  Thisis occurs at a time when  palm oil importingcountries or buyers have yet to show seriousindication that they will apply appropriatepolicy  measures  to induce a shift in  marketpreference to certified palm oil, which if ma-terializes  would increase the share of the costof applying  environmental related measuresfor importing countries , thereby reducing thehigh cost producing countries have to bear.Ideally, if international trade in palm oil is toprovide non-discriminatory treatment forboth producing and importing countries, tradenegotiation should include the development ofstages of adaptation,  which are feasible toimplement by both producing  and importingcountries. This would improve on the currentcondition, which is characterized by import-ing countries  delinking their palm oil purchasesfrom producing countries  instantly  with at-tendant  social and economic costs.The second issue that needs addressing isthe extent to which Indonesia ‘treats’ privatesustainability standards in meeting its tradeobjectives. The existing private certificationby RSPO is to most circles socially legitimate,at least among international trading partners.In other words, if benchmarking through pri-vate voluntarism is an option, capacity and re-sources of oil palm planters (state plantations,private plantations or smallholders) are piv-otal to enhancing Indonesia’s internationalenvironmental competitiveness. While large oilpalm plantation companies may adjust theirfirm-level strategies more easily, smallholdersmay face formidable difficulties in doing so.Many smallholders are part of a contract farm-

37 Erwida Maulia.”Indonesia, EU Seek “Ambitious”Free Trade Agreement”.(Jakarta Post, June 15, 2011).http://www.thejakartapost.com/news/2011/06/15/indonesia-eu-seek-ambitious-free-trade-agreement.html38 RI Should Speed Up FTA Talks with India: Gapki”.(Jakarta Post, February 22, 2011).http://www.thejakartapost.com/news/2011/02/22/ri-should-speed-fta-talks-with-india-gapki.html(September 6, 2011)
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ing system that tie  them with large plantations.Moreover, most of them  lack sufficient requi-site  knowledge, technology and manpower intheir production operations.  If successful,  theelevation of  environmental standards by  dif-ferent segments of oil palm planters to nationalbenchmarking may increase their competi-tiveness as they will be able to  build linkageswith the international market.
F. CONCLUSIONSThis article traces  mechanisms that ap-ply in setting  international environmentalstandards, by focusing on the role of produc-ing countries, importing countries and privateactors. The case of palm oil demonstrates thetendency of  increasing pressure for palm oilproducing countries to comply with privateenvironmental standard due to the adoption ofprivate environmental standards  by import-ing countries in the verification process. Thus,palm oil producing countries, are obliged to  notonly taking measures to  meeting  requirementsset by importing countries, but also increas-ingly so,  with more stringent  environmentalrequirements , which the private sector  mustcomply with.
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A. INTRODUCTIONBased on current world market condition,the consumption of palm oil surpasses that ofany other vegetable oil today.  Moreover,  interms of quantity produced per year,  palm oilassumes the number one position if  comparedwith other  oils.  In its annual report, the UnitedStates Departement of Agriculture (USDA) un-derscores the fact that both world supply of,and demand for, palm oil are projected to in-crease significantly (October, 2011). The samereport notes that world palm oil productiontoday stands at   50,281 thousand metric tons.Meanwhile, palm oil trade is also showing anupward trend. Exports and imports of the com-modity registered an increase of 38,009 thou-sand metric tons and 38,925 thousand metrictons, respectively. Such a substantial increasein production, and international trade in palmoil, makes the commodity to enjoy the largestshare of the world’s market in vegetable oils.Palm oil production contributes  32 percent of

Abstract
There has been a shift in the destination of Indonesian palm oil exports from European

markets to India and China in recent years.  This article aims to estimate the demand of these
two countries for Indonesian palm oil exports. This article argues that price supporting policies
play an important role behind the increase in the quantity of the demand for Indonesian palm
oil exports. This article concludes that it is crucial to disaggregate palm oil data into crude palm
oil data and refined palm oil products. This is because it can contribute significantly to improve
the results of the price estimation and income elasticity of Indonesian palm oil export for both
India and China.
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vegetable oils market, which is  followed bysoybean oil. Palm oil also contributes the larg-est percentage to total import and exports ofvegetable oils on  the world market,  carvingout a  share of  63% and 62%, respectively.This is an indication that  palm oil contributesmost to the world market  vegetable oils  mar-ket. Indonesia and Malaysia, are renownedfor being the two largest producers and export-ers of palm oil in the world market today.  Palmoil sector plays an important role in the econo-mies of both Indonesia and Malaysia. Since2009, Indonesia has become the largest palmoil producer and exporter of palm oil , withMalaysia assuming  the number two slot, in bothrespects.  This is attested by an  USDA report(October, 2011), which puts the combinedcontribution of production and export of  In-donesia and Malaysia palm oil to the worldmarket at  87% and 90%,  respectively. As re-gards Indonesia,  the Government of Indonesiahas plans to attain the target of twenty twomillion tons of palm oil production  and  palmoil acreage to  nine million ha by 2020. Suchfactors underscore some of the factors that1 PhD student at University of Nagoya
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underlie the  important position Indonesia en-joys in the palm oil World market.The direction of trade of Indonesian palmoil shown an upward trend over the last fiveyears. Moreover, it is also important to notethat the destination of Indonesian palm oil hasshown a shift from  European countries to In-dia and China , which have become the  twolargest importing countries for Indonesianpalm oil. Restrictions palm oil exports face inEurope, manifested in among other measures,regulation relating to  environmental standards,has been one of the factors responsible for thatshift in the direction of Indonesian palm oilexports. Based on USDA Report (November2011) India assumes  number one importer ofIndonesian palm oil for  2007-2011 period.  InNovember 2011,  India imported   7,250 thou-sand metric tons  of palm oil, while  China wassecond in importance, and imported 6,300thousand metric tons of the commodity dur-ing the same period.  Moreover, PORAM datashow that during   2004 to 2008 period,  theshare of India’s  palm oil imports Indonesia in-creased  significantly every year.  In 2008,  theshare of Indonesian palm oil exported to  India’sconstituted  about 85 % of  India’s total palmoil imports. In the case of China,  Indonesia palmoil exports contributed 34 percent of  thatcountry’s  imports of the commodity in thesame period.  In light of that, India and Chinaare the  two main  destinations of Indonesianpalm oil exports.  To that end, this study  usesmonthly data to estimate the demand for Indo-nesian palm oil in India and China. Data usedwere for the period  between  January 1996and July 2010.  The estimation of the demandfor palm oil export demand  is based on theassumption that   export supply of Indonesianpalm oil is inelastic.
B. LITERATURE REVIEWSExport Demand is the differentiated formof the demand model. Goldstein and Khan(1975) model is the renowned  export demandmodel. The export demand  model  assumes thefollowing specification:

( );e*Y j Xd
i =Where:quantity demanded for exported goodincome of importing countriesprice of exported goodprice of substitute good in importing coun-triesexchange rateIn addition to the theoretical framework,a number of   studies  on  the price and incomeelasticity for  Indonesia palm oil both at theaggregate and  country levels are available inextant literature. With respect to estimatingexport demand elasticity of Indonesian palmoil export for India and China,  a study  byYulismi and Siregar (2007) found that Indiahas an  inelastic price elasticity in the short-run and in the long-run, but showed an elasticincome elasticity in long-run.  China was foundto have an elastic price elasticity and inelasticincome elasticity for Indonesian palm oil ex-ports,  both in the short- run and in long-run.Yulismi and Siregar (2007) study also con-ducted an  estimation  of the price and incomeelasticity for Malaysian palm oil exports.  Theirresults showed that  Malaysian palm oil exportshad an elastic price and income elasticity inthe cases of India and China,  both in short- runand in long-run. On the same note,  a study con-ducted by Shariff et al. (2006) found that Ma-laysia palm oil exports showed elastic price elas-ticity for India but inelastic price elasticity forChina. Meanwhile, as regards income elastic-ity, Malaysian palm oil exports were found tohave an elastic income elasticity for India andChina in long-run, but it is inelastic in  the short-run. Furthermore, Abdullah (2011) using anECM model examined the price and incomeelasticity of  Indonesian palm oil export to theworld market. Results indicated  Indonesianpalm oil exports have an inelastic price and in-come elasticity both in the short- run and inthe  long-run. Rifin (2010a) analyzed the mar-
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ket share of palm oil exports from Indonesiaand Malaysia to Asia, Europe and Africa usingCMSA (Constant Market Share Analysis). Rifin(2010a) found that Indonesian palm oil exportsare  more competitive in Europe than Malay-sian palm oil exports during 1999-2001 and2005-2007 periods.More ever, a study by Rifin (2010a) re-veals that  Indonesia and Malaysia palm oil ex-ports have an inelastic price elasticity both inthe short- run and in long-run. However, interms of  income elasticity, Indonesia palm oilexports were shown to be  elastic income elas-ticity both in the  short- run and in the long-run, while  Malaysia palm oil exports showedinelastic income elasticity in the short- run andin the long-run. Niemi (2004)’s study of Indo-nesia and Malaysia palm oil exports were foundto show  elastic price and income elasticity inthe European Market.  Nonetheless,  Malaysiapalm oil exports were found to have  higherprice and income elasticity that Indonesianpalm oil exports. To that end,   unlike previousstudies, this  study attempts to estimate  priceand income elasticity for Indonesian palm oilexport to India and China, which are the twolargest importing countries. The study usesmonthly data for  January 1996 to July 2010period, and the  Error Correction Model.
C. DATA, SOURCE AND METHODOL-

OGY

1. Data and SourceThis study uses  monthly data for the pe-riod between  January 1996  and  July 2010,  toestimate the demand of  India and China forIndonesian palm oil exports. Data for the quan-tity of  Indonesian palm oil exports  to Indiaand China were taken from IDE JETRO data-base , at Nagoya Office;  the export price ofIndonesian palm oil is  based on the unit value,which was taken from IDE JETRO at NagoyaOffice, and is deflated by world consumer priceindex;  the income data for India and Chinawere taken from International Financial Sta-tistic, IMF.  World soybean oil price data were

obtained from  the  International Financial Sta-tistics, IMF , which represents a substitute forpalm oil.
2. MethodologyThe estimation model used in this studyis underpinned by an assumption that  Indone-sian palm oil exports has an  infinite elastic ex-port supply. This means that   supply can ad-just to the rise in  demand due to availability ofland  in Indonesia.  To that end,  this study usesthe export demand approach to estimate thedemand of India and China for Indonesian palmoil export during January 1996 -July 2010 pe-riod.  The export demand model, this study usesis shown below:
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Where:Indonesian Palm Oil Export Quantity toIndia and to China respectively (t) andReal Export Price of Indonesian Palm OilExport to India and to China respectively(USD/t) and Real World Price of SoybeanOil in India and China (USD/t)Eeal Income of India (USD)EC = Error Correction Term means allvariables are in the form of difference

D. FINDINGS  AND DISCUSSIONSince the data used are in time series,  con-ducting test for  stationarity  of variables , us-ing ADF Test was deemed necessary.  To thatend, the unit root test using ADF Test was con-ducted both on data for  India and China usingnone, constant included and constant and trendincluded specifications. The results  are catego-rized  into two: the case for  India and China, asdepicted hereunder:
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Variable  ADF Test  ADF Test  ADF Test 

  None  Constant 
Included 

Constant and Trend 
Included 

Level      Export Quantity  0.269995 -4.210068*** -8.199696*** Price of Indonesian Palm Oil Export to India  -0.297506 -9.298507*** -9.302071*** World Soybean Oil Price  -0.235838 -2.10656 -2.222536 India Income  2.565265 -0.182407 -3.218683*     
First Difference     Export Quantity  -10.36797*** -10.35869*** -10.32959*** Price of Indonesian Palm Oil Export to India  10.64212*** -10.61048*** 10.60296*** World Soybean Oil Price  -9.498520*** 9.472537*** -9.490315*** India Income  -23.55879*** -24.08320*** 24.03197*** 

 

- India

As depicted in  table above,   ADF test re-sults show that all variables were stationary at1% probability level in three categories. In lightof that, taking the next step involving conduct-ing   co- integration test on residual, becomesadmissible.  The results of that process are pre-sented in Table 2.The result from the co- integration testshows that residual is  stationary, an indica-tion that there was  co- integration betweenall variables .  To that end,  the last step involv-ing conducting the  error correction model(ECM) analysis for India case was done .The result of  the ECM model  estimationshow  that the price and income elasticity ofIndonesian palm oil export for India are elastic

both in the short- run and in the  long-run  (withnegative sign, which is an expected result). Inthe short-run,  price elasticity is shown to be1.31 , which means that an increase of  1 per-cent in the price of Indonesian palm oil exportsto India, induces a decrease of  1.31 in the quan-tity of Indonesian palm oil exports to India.  Inlong- run, the price elasticity is  larger than inshort- run (It has value 1.49).  World price ofsoybean oil, while not  significant in the short-run , is shown to be significant in the  long-run.This shows that in the short- run consumers inIndia do not find it easy to switch from con-suming  Indonesian palm oil to  soybean oil  inthe event of an increase in  prices of Indone-sian palm oil exports. It is also notable that the

Table 1ADF Result of India

Source: Author’s CalculationNote: ***Significant at 1% probability level.
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coefficient of the  income elasticity in the long-run is larger than  in the  short- run. In the short-run, income elasticity is  1.27 , while in the  long-run  it is 1.69.  This means that in the  long-run,an increase of 1 percent of  incomes of Indianconsumers , induces a decrease of 1.69 in thequantity demanded of Indonesian palm oil ex-ports.
- ChinaThe same procedure and steps are  ap-plied to the  case of Chin.  The unit root testwas conducted to test the stationarity of allvariables. The ADF test result appear in  theTable 4.As shown in the  table above, all the vari-ables were found to be stationary  in the firstdifference based on none, constant included, andconstant and trend specifications.  To that end,the second step of conducting a co-integration

test using ADF test on the residual then followed.The result are  presented in the Table 5.Subsequently,  the last step involving con-ducting  an error correction analysis using theexport demand model for China, was done. Theresults of the estimates of  price and incomeelasticity for China are presented in the follow-ing table:The ECM analysis result for  the case ofChina, show that Indonesian Palm oil exportsexhibit an elastic income elasticity in long-runand elastic price elasticity of soybean oil assubstitute good in the  long- run. The price ofIndonesian palm oil  exports, is not  significantboth in the  short- run and in the long- run.Moreover,  income elasticity is found to  insig-nificant in  the short-run but shown to be  sig-nificantly elastic in  the long-run. This meansthat imports of  Indonesian palm oil in China isnot sensitive to both  price and incomes in theshort- run but  does so in the  long-run. In the

Variable ADF Test ADF Test ADF Test 

 None Constant Included Constant and Trend Included 

Level     Residual (u) -13.86086*** -13.82052*** -13.77892*** 
 

Table 2Co-Integration Result of India

Source: Author’s CalculationNote: *** Significant at 1% probability value

Period Constant Export 
Price 

Soybean 
Oil Price 

Income Error 
Correction 

Result Short-run (ECM) 0.01 1.31 -0.12 1.27 -0.49 R2 = 0.75  (0.35) (20.33)*** (-0.17) (3.10)** (-8.04)*** DW = 2.1 Long-run 3.55 1.49 -3.26 1.69   (6.06)*** (13.98)*** (-14.13)*** (19.03)***  
 

Table 3Short-Run and Long-Run Estimates of India Export Demand

Source: Author’s CalculationNote: *** = significant at 1% probability levels
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Variable ADF Test ADF Test ADF Test 

 None Constant 
Included 

Constant and Trend 
Included 

Level     Quantity of Indonesian Palm Oil Export to China -1.784878* 3.311791** -4.151112*** Price of Indonesian Palm Oil Export to China 0.033058 -4.299932*** -4.348252*** World Price of Soybean Oil  -0.235838 -2.10656 -2.222536 China Income  2.843392 -0.92408 -1.883095     
First Difference    Quantity of Indonesian Palm Oil Export to China -16.18447*** -16.13866*** -16.10244*** Price of Indonesian Palm Oil Export to China -17.47315*** -17.42718*** -17.36744*** World Price of Soybean Oil  -9.498520*** -9.472537*** -9.490315*** China Income -1.727431* -3.428147** -3.474196** 

 

Table 4ADF Result of China

Source: Author’s CalculationNote: ***Significant at 1% probability level

Variable ADF Test ADF Test ADF Test  

 None  Constant 
Included 

Constant and Trend 
Included 

Level     Residual (u) -4.573977*** -4.558986*** -4.519721***     
 

Table 5Co-Integration Result of China

Source: Author’s CalculationNote: ****Significant at 1% probability level
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long- run,  an increase of 1 percent in the in-come of oil palm consumers in  China, inducesan increase of more than 1 percent (3.39) inthe quantity of Indonesian palm oil demanded.However, the price of soybean oil is shown tobe  elastic in the  long- run, which means that  ifthe price of soybean oil  falls by  1%, it inducesa decrease of 3.34 in   the quantity demandedfor Indonesian palm oil. This finding supportsthe notion that the demand for Indonesian palmoil in China is sensitive to incomes of  palm oilconsumers  in  China.Findings of this study, with respect toelasticity of  demand for Indonesian palm oil inIndia and China, which is found to be  elastic,are  different  from those found by   Yulismiand Siregar (2007). While the Yulismi andSiregar (2007)  study established  that priceelasticity of Indonesian palm oil exports forIndia was  inelastic while for  China was  elas-tic, in both the  short- run and the  long-run.,this  study , which used  monthly data for Janu-ary 1996 to July 2010 period, found that priceelasticity of Indonesian palm oil exports to In-dia  us was elastic both in the  short- run and  inthe long- run.  Findings of this study are alsodifferent for China as well.  This study foundthat the price elasticity of Indonesian palm oilexport for China is insignificant in both theshort- run and  in the long-run.  Price elasticityof demand shows the effects of  change in priceof palm oil exports can be divided into  income

effect and substitution effects. The income ef-fect refers to the effect on  consumer demandwhen price changes but keeping other factorsconstant. If there is price change, the purchas-ing power parity of consumer also changes. Ifthe price elasticity of demand is elastic, thenan increase of  1% of the  price of Indonesianpalm oil exports to India, induces an  increaseof more than 1 percent in  the quantity de-manded for Indonesian palm oil export by In-dian consumers.  This is because the purchas-ing power parity of Indian consumer will de-crease.  The elastic price  elasticity of demandfor Indonesian palm oil exports by India con-sumers implies that the expenditure on Indo-nesian palm oil exports constitutes a  large pro-portion of the  total budget of Indian consum-ers. The other effect induced by price changeis the substitution effect. Change in the price ,implies a substitution effect of other goods.The elastic price elasticity of Indonesian palmoil exports to India ,  implies that the substitu-tion effect for other goods is large.  In addition,the price elasticity of Indonesian palm oil ex-port for India,  is larger in the  long-run than inthe short- run. This is mainly because in theevent of an increase in the price of Indonesianpalm oil exports, in the short- run Indian con-sumers face  difficulties in  switching fromconsuming Indonesian palm oil for alternativessuch as soybean oil.Income elasticity of Indonesian palm oil

Period Constant Export 
Price 

Soybean 
Oil Price 

Income Error 
Correction 

Result Short-run (ECM) 0.01 0.03 5.20 1.65 -0.68 R2 = 0.33  (0.07) (0.12) (1.14) (1.02) (-9.12)*** DW = 2.08 Long-run -22.85 0.05 3.43 3.39 -   (-7.02)*** (0.14) (3.29)*** (8.19)***   
 

Table 6Short-Run and Long-Run Estimates of China Export Demand

Source: Author’s CalculationNote: *** = significant at 1% probability levels
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exports to India was found to be elastic in boththe  short- run and in the long- run , while  thecase of China produces  insignificant estimatesin the  short- run but was found to elastic in thelong- run. Income elasticity of demand impliesthe change in income induces a change in quan-tity demanded for Indonesian palm oil exports.The elastic income elasticity of Indonesianpalm oil exports to  India shows that as incomesof Indian consumers  increase by 1%, thequantity of demanded for Indonesian palm oilexports increases by more than 1%. This im-plies that Indonesian palm oil exports is an im-portant good for Indian consumers. However,in the case of China,  income elasticity for In-donesian palm oil exports is insignificant but iselastic in the  long- run. Meanwhile, results alsoshow  significant and elastic price of soybeanoil in the  long- run.The price and income elasticity of Indo-nesian palm oil exports for India and China ,which this study show,  also confirm the real-ity based on data that India and China are twomajor importing countries for Indonesian palmoil. The growth of income and population inIndia and China are two major important fac-tors that are attributable for the  large contri-bution the two countries make to vegetable oilconsumption. China and India are the secondlargest consumers of vegetable oils in the world.Since  2007 to the present,  Vegetable oil con-sumption in India and China has been increas-ing every year. In October 2011, based onUSDA Report (October 2011), China consumed20% of total world consumption of vegetableoil, while India was in the third position, con-suming 11 % of total world vegetable oil con-sumption.  Moreover, on closer observation, itcomes to light that in October 2011, India andChina , imported  36% of total world palm oil.Additionally, from  2007 to October 2011, In-dia and China have been the  two largest con-sumers of palm oil in the World.  This impliesthat the pattern of vegetable oil consumptionin India and China has changed.  During  early1970s, India consumed peanut oil and rape-seed oil as the major vegetable oils, but since

1999 to the present,  India consumes palm oiland soybean oil as the  two major vegetableoils instead of peanut oil and rapeseed oil. Thetrend and pattern of vegetable oil in China  alsoshows a  similar pattern to that in India. Thepattern of vegetable oil consumption in Chinaalso changed. Currently, palm oil consumptioncontributes 70%  to total vegetable oils con-sumption.  Many researchers believe that theconsumption of palm oil in India and China willsignificantly increase in future.
E. CONCLUSIONThe growth of incomes and population ,as well as changes in policies and pattern ofvegetable oils consumption  in India and China,are key  factors that underlie  increase in con-sumption of vegetable oils. The elastic price andincome elasticity of Indonesian palm oil exportsfor India and China in the  short- run and  in thelong- run,  have some implications for tradepolicies which  should the Indonesian govern-ment should implement. Based on current con-dition,  India and China are the  two rapidlygrowing economies  in the world. This meansthat  Indians and Chinese  are today enjoyingever rising  incomes,  which have led them todemand larger quantities of   Indonesian palmoil exports.  This should serve as a good oppor-tunity for the Indonesian government  to in-crease palm oil exports to  India and China. Pricesupporting policies play an  important role insupporting  the increase in  quantity demandedfor Indonesian palm oil exports. Implementa-tion of price supporting policies can be doneby among other measures,  reducing variousbarriers that that affect cost of production,effective and efficient marketing strategiesand promoting  innovation toward enhancingthe  quality of Indonesian palm oil products.Based on this study findings, the author rec-ommends  disaggregating palm oil data intocrude palm oil data and refined palm oil prod-ucts. This is because doing so should  contrib-ute significantly to improving results of  esti-mation of price and income elasticity of Indo-
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nesian palm oil export for both India and China.
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A. INTRODUCTIONTraditional knowledge  is one the inter-esting issues, which have emerged  within thescope of Intellectual Property Rights study. Tra-ditional knowledge , which is constitute intel-lectual property of indigenous peoples/indig-enous/ traditional people encompasses  manythings, which  range from traditional knowl-edge systems, works of art, literature, philoso-phy, medicine, to what is known as indigenousscience and technology. What is interesting isthat current Intellectual Property Rights ar-

Empowering Local Communities Through Traditional
Knowledge Protection

Ayub Torry Satriyo Kusumo1

Abstract
This article examines the current state of affairs with respect to local community   empower-

ment through a traditional knowledge protection system in Indonesia, analysis of the potential
impact of traditional knowledge protection management on the Indonesian economy, and mak-
ing recommendations on the formulation and development of a  new policy on the protection of
traditional knowledge. The  study is a doctrinaire research, and used a  juridical approach. Sec-
ondary data were used , obtained largely through conducting a  literature review of  both printed
and electronic materials publicly available in the library and internet. Content analysis technique
based on deductive methods, was used in analyzing the data. The study came up with several
findings. First, trade Related aspects of Intellectual Property Rights, Including Trade in Counter-
feit Goods (TRIPs) Agreement as embodied in the provisions of the  World Trade Organization
(WTO) in 1994, succinctly  show that Intellectual Property Rights issues are inseparable from
world trade and investment. Secondly, protection system for  traditional knowledge can achieved
by using laws that relate to Intellectual Property Rights (IPR) as well as  non-IPR instruments, and
using instruments other than laws. Thirdly, IPR is vitally  important as it provides  legal protec-
tion to  commercial works.

Keywords: TRIPs, World Trade Organization, Traditional knowledge, Intellectual Property
Rights

rangements as they are do not cover traditionalintellectual property, especially in the realm ofinternational trade.In light of that, a paradigm shift in themanagement of traditional works  is emergingin developing countries. This has in the mainbeen attributable to the current realities thatobjects which  once used to be categorized asfreely accessible , have overtime acquired eco-nomic value. A country which is endowed withrich culture and natural resources today con-siders ways of levering traditional knowledgeas a way to enhance its competitiveness in in-ternational trade.There are two mechanisms which serveas  framework in  providing protection of tra-ditional knowledge: through  legal protection,1 Lecturer at Department of International Law, Fac-ulty of Law, Sebelas Maret University
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and using instruments other than laws or legis-lation2.  With regard to  legal protection, thisconstitutes an effort to protect traditionalknowledge using binding laws. This form in-cludes Intellectual Property Rights or regula-tions governing genetic resources. Meanwhile,non-legal form  is providing protection to tra-ditional knowledge using other instrumentsthat are nonbinding in nature. This form in-cludes codes of conduct adopted by interna-tional organizations, governmental and non-governmental organizations,  professional so-cieties and the private sector.However, protection based on  laws , hasthe advantage that besides being binding, it lastslong.  This study explores two ideas. The first,relates to the empowerment of local commu-nities through the Protection of TraditionalKnowledge Systems in Indonesia; secondly,prospects of empowering local communitiesby  providing  legal protection to traditionalknowledge using intellectual property rightsframework.
B. INTELLECTUAL PROPERTY

RIGHTS UNMATCHED THE TRADI-
TIONAL KNOWLEDGE PROPERTIES

1. The concept of Community Empow-
ermentThe concept of empowerment was bornas an antithesis to the models of developmentand industrialization, which do not benefit themajority of the population.  This constructionof the concept is based on the following frame-work (Projono, OS and Pranarka, AMW, 1996:269):a. The centralization process of  powergenerated concentration of  factorsproduction.b. Concentration of factors of produc-tion by entrepreneurs pushes   work-

ers and communities on the outskirts.c. Power strengthens its hold on  knowl-edge systems, political systems, le-gal systems, as well as through  ma-nipulating ideology and legitimacy.Co-optation system of knowledge,legal systems, political system andideology, systematically create a po-larized population (comprising twocategories of people)
2. Intellectual Property Rights (IPR)IPR is the power of creativity and inno-vation applied through artistic expression. Inthis case, a person’s intellectual potential re-source is not limited but can as well accessibleto  everyone. IPR is a strength which  can beused to enhance a person’s dignity as well asthe future of a nation materially, culturally andsocially. Therefore, the development of thenational IPR system should not only  be doneusing legal approaches (legal approach) butalso technologies and businesses (business andtechnological approach).However, the conception of IPR, whichis based on legal approach, seems too shallowif applied to   traditional knowledge.  The logicof the law underpinning  IPR, is that  the con-cept of law provides legal protection to  intel-lectual work. Moreover, IPR protection is it-self based on providing protection to the indi-vidual rather than the community. In light ofthat, in order to strike a balance between indi-vidual interests and interests of the society, theIPR system should be based on the followingprinciples3: 1) justice (the principle of naturaljustice);  2) economy (the economic argu-ment);  3) principle of culture (the cultural ar-gument);  4) the principle of social (the socialargument).The protection of IPR is contained in theTRIPs Agreement, which was a product gen-

2 Budi Agus Riswandi dan M. Syamsuddin. 2005.
Hak Kekayaan Intelektual dan Budaya Hukum,.Jakarta: PT Raja Grafindo Persada hal 37 3 Budi Agus Riswandi dan M. Syamsuddin. 2005.

Hak Kekayaan Intelektual dan Budaya Hukum,.Jakarta: PT Raja Grafindo Persada page 32
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erated by a discussion in  the General Agree-ment on Tariffs and Trade (GATT) in 1994which has three basic principles4. The firstprinciple relates to the establishment of mini-mum standards of protection and enforcementof IPR for the participating countries signa-tory to TRIPs Agreement. This includes  copy-right (and other related rights), trademarks,geographical indications, industrial designs,patents, layout of integrated circuits and tradesecrets. The important point to note is that thisis a minimum standard, which means that coun-tries are allowed to set higher standards thanthose stipulated .The second is that each country must pro-tect IPR amongst citizens, by giving themrights as stipulated in the TRIPs Agreement.This principle is known as the principle of “na-tional treatment”.The third calls for participating countriesto  provide treatment which  is more detrimen-tal to citizens from countries other than thetreatment on its own citizens. Furthermore, theprinciple of “the most favored nation” applieshere, which means that any rights granted tocitizens of a country, must also be given to citi-zens of other countries.
3. Overview of Traditional KnowledgeThere are several definitions of tradi-tional knowledge propounded by  experts onthe subject. Nonetheless, one definition whichmany people use is that developed by  the WorldIntellectual Property Organization (WIPO),namely:“Traditional based literary, artistic orscientific works, performances, In-ventions, scientific discoveries, de-signs, marks, names and symbols,undisclosed information and all

other tradition-based Innovationsand Creations resulting form of in-tellectual activity in the industrial,scientific, literary or artistic fields “.Agus Budi Riswandi outlines the defini-tion of traditional knowledge as follows5: 1)Traditional knowledge is the result of practi-cal thinking, which is based on the teachingsand experience from generation to generation;2) Traditional knowledge is knowledge in thearea of the township;  3) Traditional knowl-edge cannot be separated from the   holders ofsociety, including health, spiritual, cultural andlanguage from the public shareholders, as it away of life. Traditional knowledge holders lendcredibility to the community. In this case I needto point out, simply that  that traditional knowl-edge  is  held by local communities or regionsand is  hereditary.
C. METHODSThis is study which is solely based on lit-erature review as source of data, and used de-scriptive methods to analyze the data. The ob-jective of the research is to provide data as ex-peditiously as possible about the people or cir-cumstances or other symptoms. In this study,the researcher collected data and subsequentlyconstructed and  transformed  them into  a se-ries of research results6. Therefore, this studyis also a library research.As regards the  location of the research,various libraries with relevant  data  pertain-ing to the subject matter were used. These in-cluded the Ministry of Industry and Trade ofIndonesia Library, particularly the Director-ate of Foreign Economic Relations in Jakarta;Foreign Affairs section of the Ministry of Agri-culture Library in Jakarta; Library Assessment

4 Prasetyo Hadi Purwandoko. 1999. Implikasi
Ketentuan  Agreement on  TRIPs  bagi Indonesia.Yustisia No 47 Tahun XIII September - Nopember.Surakarta: Fak. Hukum UNS.

5 Budi Agus Riswandi dan M. Syamsuddin. 2005.
Hak Kekayaan Intelektual dan Budaya Hukum,.Jakarta: PT Raja Grafindo Persada hal 29.6 Bambang Sunggono.1997. Metodologi Penelitian
Hukum. Jakarta: PT. Raja Grafindo Persada.
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and Policy Development Board of the Minis-try of Foreign Affairs in Jakarta; Library ofGraduate Program of Legal Studies Universityof Padjajaran in Bandung, Indonesia Univer-sity Graduate School Library; Library of theUniversity of Sebelas Maret; Library of Facultyof Law University of Sebelas Maret; and vari-ous reliable websites .The research used secondary data , whichwere divided into:a. Primary legal materials, namely:Agreement Establishing The WorldTrade Organization (Agreement Es-tablishing the World Trade Organiza-tions), Law No. 7 of 1994;  the Un-derstanding of Trade Related Aspectsof Intellectual Property Rights, In-cluding Trade in Goods Counterfeit(Agreement on Trade Aspects of Re-lated to Intellectual Property Rights,Including Trade in Goods Counter-feit); Convention on Biological Di-versity of 1992;  the InternationalTreaty on Plant Genetic Resourcesfor Food and Agriculture of 2002;  theInternational Union For the Protec-tion of New Varieties of Plants,Indonesia’s IPR regulation (Copy-right, Patent, Trademark, IndustrialDesigns, Trade Secrets, Layout De-signs of Integrated Circuits, PlantVariety Protection)b. Secondary legal materials, namelybooks, reports, and seminar papers,the news of the mass media such asKompas, and a variety of draft legis-lation on Traditional KnowledgeProtection Act, as well as issues re-lated to the research.c. Tertiary sources of legal materials,which included  materials that pro-vide guidance and explanation of thelegal materials of primary and sec-ondary legal materials. Examples ofthe sources are dictionaries, legalencyclopedias, bibliographies.

Study of Literature or desktop method,was used in  data collection. Meanwhile, con-tent analysis   technique based on juridicalperspective was used to analyze data in a logi-cal and systematic manner.
D. SPECIFIC REGULATION IS RE-

QUIRED FOR THE PROTECTION OF
TRADITIONAL KNOWLEDGE

1. Local Community Empowerment
Through the Protection of Tradi-
tional Knowledge SystemsFundamental issues relating to Law en-forcement in Indonesia can be divided intothree categories. First,  with respect to  sub-stance,  traditional knowledge does not haveexplicitly, both in terms of substance and pro-cedural sense any legal protection. Protectionis only limited to a symbolic form, making ruleineffective and with no benefits from it.Secondly,  legal aspects of the apparatus.There are  still very few  legal personnel  whoare knowledgeable about  the problems andissues that relate to  traditional knowledge. Thirdly,  cultural aspects of the law, whichare rooted in the fact that   traditional societ-ies are in general very reluctant to take legalaction in dealing with any infringement on in-tellectual property rights relating to  traditionalknowledge.On the other hand, the government, whicharguably has the necessary capacity andawareness to use the due process of the law inthe protection of traditional knowledge, is stillbusy with other problems of the state. More-over, the commitment of the government toenforcing law and order as enshrined in vari-ous national  legislation is very much in doubt.Thus, providing  protection to  traditionalknowledge  which  exist in Indonesia, especiallybased on IPR framework, is still problematic.However, there is need to note that  efforts areunderway to provide protection to traditionalknowledge, thanks to the use of  extraordinaryfunding tailored to  the identification of tradi-
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tional knowledge. This is vivid evidence of theexistence of serious attention and concern fortraditional  knowledge problems. By provid-ing  protection to  traditional knowledge, thenation has an  opportunity to enhance its com-petitiveness in  global  trade, which in turn willpave the way for higher local and national rev-enues and  incomes.The protection of traditional knowledgecan be done in two ways, namely,  using legalprotection, and taking recourse to non legalinstruments. As regards using legislation,   theprotection of traditional knowledge is achievedthrough adopting a binding legal form, for in-stance  Intellectual Property Rights Law, theregulations relating to genetic resources,  tra-ditional knowledge in particular and custom-ary law.Meanwhile,  protection of traditionalknowledge  using non-legal instruments  isachieved  through the application of instru-ments that are  not binding,, which includeamong others  codes of conduct adopted byinternational, governmental and nongovern-mental organizations, professional societiesand the private sector. Other protections in-clude the compilation of the discovery, regis-tration and a database of traditional knowledge.
2. The prospect of Empowering local

People through the Protection of
Intellectual Property Rights con-
tained in Traditional KnowledgeThe development and application of  IPRhas raised serious cause for concern. This re-lates to  the legal terms as well as trade andhuman rights. Indonesia is endowed with awealth of  traditional knowledge, which callsfor better management, if its benefits are to beoptimized.   As  Henry Soelistyo of the Associa-tion of Community Intellectual Property Rights,argues:“Accepting and accommodating theconcept of globalization of IPR pro-tection does not necessarily go

against national interest. However,keeping public interest in mind,  re-mains a justification in the principlesof regulation and the rationale  of thevarious areas of IPR protection atthe national level. However, all thatshould be done within the corridorsof law and international norms7”.The opinions expressed above are precisein the context of the legal system in Indonesia.This is because the legal system in Indonesiaacknowledges three other legal subsystems,namely the national law, Islamic law and cus-tomary law.Under such conditions, it is ideal thatwhatever  is  stipulated in  corresponding legalnorms do not contravene or  conflict withother legal norms. In other words, what is setout in the norms of the prevailing /positivelaws should not be contrary to the norms stipu-lated in Islamic law and customary law. Thesame applies to legislation relating to tradi-tional knowledge. Ideally, Indonesia shouldhave in place national norms translated intoregulations on  traditional knowledge. Suchregulations should not contravene or contra-dict  other legal norms, especially those en-shrined in Islamic law (Mohammed Djumana,2006: 5).Moreover, providing protection to tradi-tional knowledge  can create  immense oppor-tunities that can contribute to the generationof foreign exchange revenues , which in turnwill help tom propel Indonesia’s economic de-velopment.Appreciation of works of traditional so-ciety and culture will increase and as will bethe  sense of belonging and pride (sense of be-longing or pride).  If Indonesia were to showits serious commitment to exploring and uti-
7 Henry Soelistyo Budi. 2000. Status Indigenous
Knowledge dan  Traditional Knowledge dalam Sistem
HaKI. Makalah.   Kajian Sehari “ HaKI di Indonesia:
Mewujudkan Masyarakat Etik dan professional”. PusatPemberdayaan Masyarakat dan Pengkajian Strategisdan IIPS,  3 Juni. Semarang : PPMPS.
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lizing the potential of traditional knowledge,the country and its people will reap a lot moreadvantages in terms of economic benefits andpreservation of  noble values inherent in tradi-tional knowledge. Greater government  atten-tion to the vast potential this nation has in  tra-ditional knowledge and better still increase itscontribution to turning into icons for thepeople,  will  no doubt help in generating morevalue added as well as strengthening nationalcharacter and identity as a  nation.Moreover, preservation of traditionalknowledge will avert the danger that this vastand invaluable resource will one day becomeextinct.  Like the saying goes  “what is in thegrip should be maintained”, there is need tomaintain and manage the resources and wealthof the nation which we already have.With well streamlined and regulated  pro-tection of traditional knowledge, means thatall other  countries or parties that  use tradi-tional knowledge will have to be subjected toshare the profits they earn from doing so withIndonesia. Such a process generates revenuesfor the host nation.Additionally,  protection of traditionalknowledge, also improves Indonesia’s positionin world trade.  Regrettably, providing protec-tion to traditional knowledge is no mean feat.For example, the implementation of the Copy-right Act in Surakarta, has not been accom-plished so far  because of8  a) the IPR provi-sions are contrary to the nature of traditionalknowledge;  b) the absence of institutions thatserve as umbrella for the  protection of tradi-tional knowledge;  c) the absence of  databaseof traditional knowledge in Surakarta;  d) dif-ferences in  IPR system if applied to traditionalknowledge; and e) other factors that lead toinefficient implementation of the CopyrightAct in Surakarta, which relate to  the substanceof legislation, law enforcement structures, andcultural communities.

With respect to problems and challengeslikely to emerge if the traditional knowledge isprotected under IPR laws. This relate much tothe nature of the IPR, which is  limited  andnarrow in scope because of the requirementthat there should be  new and original elements.This is contrary to the nature of traditionalknowledge , which does not constitute or is  anew element, because it has been there for gen-erations. So the prospect of using the IPR pro-tection is not effective, and requires a sepa-rate arrangement. This issue  has been dis-cussed in the Draft Law of Traditional Knowl-edge and Traditional Cultural Expressions.The scope of subjects, which are cur-rently under discussion relating to the abovebill include : a) Consideration / policy under-lying the need for protection (preservation,moral, economic, etc.);  b) Who should benefitand who the owners of related objects;  c) Ob-ject to be protected (Definitions/Scope of Tra-ditional Knowledge and Traditional CulturalExpressions); d) The criteria that must be metand limits,  which must not be violated;  e) Therights and liabilities of the  owner, as well asexclusion;  f) the aspect of protection, whichhas not been  accommodated by conventionalIntellectual Property Rights systemsOther provisions in the bill include,   g)the procedure to obtain utilization permits(how to administer) and enforce such rights(sanctions and fines);  h) issues which cannotbe dealt with at the national level, hence needaddressing at the international level, and atten-dant  mechanisms to use; i) the treatment ofobjects that are belong to foreign culture/heri-tage; j) terms of protection;  k) the notion thatthe state has a moral obligation (ethical im-perative) to preserve cultural diversity and tra-ditional knowledge;  l) Development of thestate must support the creative industrieswhich focus on economic growth and job cre-ation.The Bill on Bill of Traditional Knowledgeand Traditional Cultural Expressions  has  im-portant points, which include9:8 Nurulla Tri Siswantiti. 2007. Implementasi Undang-
Undang Nomor 19 Tahun 2002 tentang Hak Cipta di
Kota Surakarta. Surakarta : Skripsi page  71
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a. General Provisions1) Traditional Knowledge is the intellec-tual work in the field of knowledge and tech-nology that contain elements characteristic oftraditional heritage produced, developed, andnurtured by the community or society;  2) Tra-ditional Cultural Expressions is defined  as  in-tellectual work in the field of art which con-tains elements characteristic of traditional heri-tage that produced, developed, and maintainedby the community or society, 3) Tradition is acultural heritage of the community, maintainedand/or developed in a sustainable manner overgenerations by a community or traditionalcommunity;  4) Protection is an effort to pro-tect all forms of utilization Traditional Knowl-edge and Traditional Cultural Expressions donewithout violating the rights and decency;  5)The owner and/or Custodian TraditionalKnowledge and Traditional Cultural Expres-sions is a community or traditional communi-ties that maintain and develop the traditionalKnowledge and Traditional Cultural Expres-sions and communal, 6) utilization is the utili-zation Traditional Knowledge and TraditionalCultural Expressions outside the context of tra-dition;  7) the Expert Team on TraditionalKnowledge and Traditional Cultural Expres-sions is a special independent team in the envi-ronment department in charge of TraditionalKnowledge and Traditional Cultural Expres-sions;  8) Petitioner is a foreign person or for-eign legal entities applying for permits accessto utilization and application utilization agree-ment registration;  9) The application is a re-quest to obtain access permits utilization, andutilization recording agreement; 10) Use Ac-cess Permit is a permit that given by the Min-ister to a foreign person or foreign legal entityprior to the use agreement; 11) Holders of per-mits access to the utilization of a foreigner areforeign legal entities which have obtained per-mits of access and  utilization;  12) utilizationagreement is an agreement between the ownerand/or Custodian of Traditional Knowledgeand/or Traditional Cultural Expression and

foreigners or foreign legal entities, the utiliza-tion of Traditional Knowledge and/or Tradi-tional Cultural Expression outside the contextof the tradition.
b. Protection of Traditional

Knowledge and Traditional Cul-
tural Expressions1. Traditional Knowledge and TraditionalCultural Expressions covers elements ofculture,  which :a. Have special characteristics that areintegrated within the cultural iden-tity of certain people who preserveit;b. prepared, developed, maintained,and transmitted within the scope oftradition,2. Traditional Knowledge-protected worksinclude literary tradition based, artistic orscientific works, performances, inven-tions, scientific discoveries, designs,marks, names, names and symbols, undis-closed information, and all the updatesbased on traditions and creations result-ing from intellectual activity in the fieldindustrial, scientific, or artistic,3. Traditional Cultural Expressions pro-tected includes one or a combination ofthe following expression:a) verbal textual, whether oral or written,in the form of prose and poetry, in a vari-ety of themes and content of the messagecontent, which may be a work of literaryor narrative informative; b) music, in-cluding among others: vocal, instrumen-tal or a combination thereof; c) motion,including among other things: dance,martial arts, and game; d) the theater, in-cluding among others: puppet shows andtheatrical people; e) art, whether in theform two-dimensional and three-dimen-sional made from various materials suchas leather, wood, bamboo, metal, stone,ceramics, paper, textiles, etc. or combina-tions thereof; f) customary ceremonies,
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which also includes the manufacture oftools and materials and presentation.
c. Scope of Protection Traditional

Knowledge and Traditional Cul-
tural Expressions (Article 3)Traditional Knowledge And TraditionalCultural Expressions protection includes theprevention and prohibition of :1) Utilization is done without the use ofaccess permissions and agreements utili-zation by foreigners or foreign legal enti-ties; 2) Utilization of the implementationof utilization did not mention clearly theorigin region and the community or soci-ety is the source of these TraditionalKnowledge and Traditional Cultural Ex-pressions; and/or 3) Utilization con-ducted distorted and incorrect impres-sion of the community concerned, or thatmake the community feel offended, in-sulted, reprehensible, and/or contami-nated.

d. Period of Protection (Article 4)The term of protection provided for in-tellectual property Traditional Knowledge andTraditional Cultural Expressions still main-tained by the owner
e. Documenting (Article 5)1. The Government shall conduct the datacollection and documentation of Tradi-tional Knowledge and Traditional CulturalExpressions throughout Indonesia, 2)Traditional Knowledge and TraditionalCultural Expressions are documented toprovide information about the Tradi-tional Knowledge and Traditional CulturalExpressions which are owned by the In-donesian people in general, and traditionalcommunity or society at in particular, 3)Data Collection and documentation of Tra-ditional Knowledge and Traditional Cul-

tural Expressions as referred to in num-ber one can also be organized by univer-sities, research institutions, and other in-terested parties, 4) Minister to coordinatea data base that collects documentation ofTraditional Knowledge and TraditionalCultural Expressions referred to in num-ber one and three at the top in a nationalnetwork, 5) The database referred to innumber are placed in a medium that iseasily accessible by everyone, 6) Furtherprovisions concerning data collection anddocumentation of Traditional Knowledgeand Traditional Cultural Expressions isregulated by government.E. TRADITIONAL KNOWLEDGE: WEPROTECT IT, WE CAN GAIN ADVAN-TAGES FROM ITThere is urgent need for a  system thatprotects  Traditional Knowledge. Two mecha-nisms can be used to create such a system:firstly,  using  legal protection, and using in-struments other than law. By providing pro-tection to  Traditional Knowledge, we can getthe benefits of  exploring and  preserving  itand use it as the means  of community empow-erment to generate a wealth  of  advantages forthe nation and the population.Unfortunately, the prospects of providingprotection to  Traditional Knowledge usingIntellectual Property Rights Law frameworkis still  blurry  because of the nonexistence ofspecial rules that specifically apply to it. Theabsence of regulations, if it continues as it is,will disrupt the harmony and tranquility of thesociety, which will have implications for pro-viding protection to traditional knowledge.Unless a reliable, sustainable, and appro-priate protection system to traditional knowl-edge is conceived and implemented, there islittle doubt that it is a matter of time that ourinvaluable traditional knowledge will be ex-tinct. Once that occurs, the nation will lose allthe benefits which are the vast wealth of tradi-tional knowledge contain.
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To that end,  there is urgent need for thegovernment to expedite the deliberations andpassing of the  bill on Traditional Knowledgeand Traditional Cultural Expressions as it isonly through that process that better  man-agement  and protection of folklore will beensured to posterity. Local governments alsohave an important role to play in this endeavor,which is the creation of  database and inven-tory of folklore in the region.
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1. INTRODUCTIONAn important consequence of the failureof multilateral trade negotiations, from Seattle1999, Doha, 2001 and Cancun 2003,  is the pro-liferation of Preferential Trade Arrangements,actualized through Regional Trade Arrange-ments (RTAs). This renewed enthusiasm is fu-elled in part by the change in trade strategiesby key members of WTO, particularly the USA,towards regionalism and away from its tradi-tionally favoured multilateral trade system.This policy shift from the USA has conse-quently spawned two diametrically opposedapproaches to trade liberalization globally,namely; the multilateral approach and the re-gional approach. A natural offshoot of this sce-nario is that today, almost each and every coun-try participates in an RTA in one way or an-other.East African Community (EAC) partnerstates have not been spared the rampant pro-liferation of Preferential Trade Arrangements,which are currently being actualized globallythrough Regional Trade Arrangements. In East

The Turn towards Regional Trade Agreements: Is EAC
Welfare Enhancing to Partner States?

Seth Omondi Gor1

Abstract
This study attempts to assess the welfare effects of EAC on partner states in  the backdrop of

multiple memberships in different Regional Trade Agreements. Using UN COMTRADE database
at 6 digit level of aggregation with HS96 nomenclature, we estimate a number of trade indicators
with a view to evaluating the composition of trade structures,  trade flows,  the degree of openness
of the economies, and the potential for trade diversion or creation, all of which have critical
implications for EAC’s integration process. On the basis of these indicators, we find that EAC is
welfare enhancing to partner states.

Keywords: Regional Trade Agreement (RTA), East African Community (EAC), Revealed Com-
parative Advantage (RCA)

Africa, partner states have membership span-ning three different RTAs. Kenya, Uganda, Tan-zania, Rwanda and Burundi belong to East Af-rican Community (EAC). All except Tanzaniabelong to Common Market for Eastern andSouthern Africa (COMESA), and Tanzania be-longs to Southern Africa Development Coop-eration (SADC). SADC and COMESA are FreeTrade Areas while EAC is a customs union.Other existing arrangements are cooperationagreements such as the Cross Border Initiative.RTAs by their very nature are discrimi-natory and therefore have the potential toimpact trade either positively or negatively.However, opinion is divided on the exact im-pact of RTAs on trade. Proponents of regionalapproach to trade liberalization argue that thepositive effects far outweigh the negative ones.On the other hand, opponents argue that RTAsgenerate  limited benefits or even losses forthe participating countries, implying that theyhave the potential to undermine multilateraltrade system thereby slowing down globaltrade liberalization. To the best of our knowl-edge, no study has been done so far  to  situate
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the East African Community (EAC) in this de-bate.RTAs have several potential benefits.These include increased competition, whichprovides opportunities for enhancing effi-ciency, access to enlarged markets which canfoster growth through economies of scale indomestic production. RTAs can also lead to in-creased investment and higher total factorproductivity growth due to better access totechnology. As a result of this, partner statesare likely to benefit from a lower price of capi-tal goods thereby stimulating investment. Be-sides, RTAs can also lead to more rational tariffregimes which may encourage greater partner-ship and foreign investment. Smaller countriesin an RTA are likely to face an improvement oftheir TFP owing to a positive externality ef-fect from the more technologically developedcountries’ advanced technical knowhow.Other benefits include increased intra-re-gional trade along with inflows of foreign capi-tal, which  can help to boost industrial develop-ment and increase diversification of the exportbase. RTAs can also promote convergencewherein the poorer partner states are facili-tated to catch up with the richer ones throughthe process of trade. Besides, RTAs can serve auseful economic purpose by providing a plat-form for reducing uncertainty and improvingcredibility which may be conducive to a bet-ter environment for the private sector to planand invest.It is the belief of partner states that someor all of these potential benefits are bound toaccrue to each member individually and to allmembers collectively. This, in our opinion iswhat is providing the impetus for integrationof the East African Countries into an economiccommunity. Experience and robust economictheory however identifies certain indicatorswhich are likely to drive the direction andmagnitude of outcomes of such integrationarrangements and which should therefore in-form any trade potentials expected from sucha process. In this paper, we estimate some ofthese indicators with a view to determining

the welfare effects of the EAC integration pro-cess.
1.1 EAC IN PERSPECTIVEThe first attempt at regional integrationin East Africa dates back to 1917 when Kenyaand Uganda first formed a customs union thatwas later joined by Tanzania in 1927. This at-tempt was followed by the formation of theEast African Common Services Organizationin 1961 which collapsed in 1967. Formal at-tempt at forming an East African Communitystarted in 1967 between Kenya, Uganda andTanzania. The Community collapsed in 1977following disagreements between the threefounding countries on a number of politicaland economic issues.Kenya, Uganda and Tanzania renewed at-tempts at regional co-operation by forming thePermanent Tripartite Commission for EastAfrican Co-operation in 1993. This led to thesubsequent signing of the Treaty for the estab-lishment of EAC by the three countries in 1999.The Treaty entered into force in 2000. In 2007,Rwanda and Burundi signed treaties of acces-sion to the EAC.The roadmap of the EAC envisaged agradual progression from a customs union toa common market, monetary union, finallyculminating into a political federation. Thecustoms union was established in 2005. Thiswas followed by the signing of a protocol forthe establishment of a common market in 2009and a subsequent launch of the same in 2010.A monetary union is envisaged to enter intoforce in 2012.
1.2 EAC TRADE PERFORMANCE: 2001-

2009.There is evidence that intra-EAC trade hascontinued to expand over the years. Valueadded products and pooling of resources forinvestment arising from integration havegreatly boosted business and upped employ-ment creation in the region. In 2009, trade vol-
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umes between partner states increased toKsh315 billion. This rose slightly to Ksh324billion in 2010. In 2011, the community is pro-jecting intra-trade at about Ksh342 billion and360 billion in the subsequent financial year.At the country level, export volumes toEAC for Uganda shot up from a net of USD 87.2million in 2001 to USD 398.8 million in 2009.Over the same period, Tanzania’s export vol-umes rose from USD 58.6 million to 323.5 mil-lion, while Kenya’s exports almost doubledfrom USD 622.5 million to USD 1167.1 million.Rwanda and Burundi have however, not reg-istered significant growth in their export vol-umes. In 2006 for instance, Rwanda’s exportsto EAC stood at a net worth of USD 33 millionand Burundi’s at USD 5.5 million. In 2009,these figures stood at USD 47.3 million forRwanda, and USD 6 million for Burundi.The low export growth figures forRwanda and Burundi are more than compen-sated for by massive growth in import vol-umes. In 2006 for instance, import flows fromEAC stood at USD 143 million for Rwanda, andUSD 60.9 million for Burundi. In 2009, thesefigures stood at USD 449 million and USD 129million respectively. This reverse trend is no-table for Kenya, Uganda and Tanzania as well.Despite having massive growth in export vol-umes, the growth in import volumes is muted,despite having higher values. In 2002, importvolumes for the three countries stood at USD19.1, 415 and 97.9 million respectively. In2009, the same figures stood at USD 162.2, 547and 316.9 million respectively.Overall, Kenya is dominant in the intra-EAC trade, accounting for almost half the totalvalue of trade and registering a surplus in itstrade accounts with each of the partner states.Uganda remained the largest importer in in-tra-EAC trade, accounting for about half of thetotal imports, and Burundi the smallest. Overthe period of analysis, Tanzania registered thehighest growth rates in intra-EAC exports.It is evident that the intra-trade perfor-mance presents mixed results to the variouspartner states and this then begs the key ques-

tion of whether there is trade potential in theRTA for all the partners. This is the questionthat the present study seeks to address.
2. ANALYTICAL FRAMEWORKThe potential for trade within an RTA canbe inferred from underlying structural simi-larities or dissimilarities within partner coun-tries. Welfare gains and losses that accrue topartner states in EAC are therefore likely todepend on the existing and expected trade pat-terns among them as well as their own indi-vidual trade structures. In order to gauge thepotential welfare gains and the need for in-creasing intra-EAC trade for partner states, werely on the Sussex framework to calculate anumber of complementary trade indicatorswhich robust economic theory and experiencesuggest are likely to reveal the underlying tradestructures and also give an indication of thedirection and outcome of integration. Theseinclude Trade Concentration Index, RevealedComparative Advantage Index and FingerKreinin Index. Data for computing all the indi-ces has been obtained from UN Comtrade data-base while the Systematic and IntegratedFramework for Trade Analysis (TradeSift) soft-ware is used for the analysis.The degree of openness of countries in anRTA is a basic indicator of trade liberalization.It is measured as the share of trade (exportsplus imports) in the GDP expressed in currentprices.
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The indicator ranges from zero (for aneconomy that is completely closed) to infinity(for an economy that is completely open). AnRTA is more likely to be welfare enhancing iftrade is a small share of GDP.A more concentrated export structuresuggests that imports into an RTA are met bythird party countries, while a more diversifiedstructure indicates high potential ofcomplementarity in trade. The structure of ex-
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ports of most countries in Sub-Saharan Africatends to be highly concentrated in a few prod-ucts many of which are not important in theother African countries. This acts to limit thepotential flow of imports among partners in anRTA. It is important to test whether EAC is af-flicted by the same problem. Using diversifi-cation of exports as a proxy for output diversi-fication, we measure diversification of exportstructure by calculating a Trade ConcentrationIndex (TCI).When calculated by product;
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∑Where:K = productI = reporting countryJ = partner countryX = total exportsTrade Concentration Index decreases withthe level of diversification. When TCI = 1, thisimplies that a given country is exporting onlya single product. The closer it is to zero, themore diversified is the export structure. TCI issensitive to the level of aggregation. In thisstudy, we therefore aggregate at the 6 digitlevel.A complementary method of evaluatingtrade flows and the potential ofcomplementarity among partner states in anRTA is to calculate an index of Revealed Com-parative Advantage (RCA). RCA shows theshare of product k in total country i exportsrelative to the share of product k in total worldtrade. A country has Revealed ComparativeAdvantage when its share of exports of a goodexceeds the equivalent share of exports of theworld. In the context of RTAs, the presump-tion is that partner states that have a narrowerrange of RCA indices particularly in similarproducts are less likely to find grounds for sus-tained exporting as a result of an RTA.The method used in this study is based onthe Balassa Index which estimates RCA with
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The Sussex framework2, provides an al-ternative version of this index which is nor-malized for purposes of making cross-sectoralcomparisons possible. The normalized versionis given as;Normalized RCA = (RCA – 1) / (RCA + 1)From this framework arise two versionsof RCA; bilateral RCA1 and bilateral RCA2. Inthis study, we compute the former. RCA1 usesthe exports of a selected comparator country -country j as the denominator.  The RCA1 is thencalculated by comparing the share of exportsof country i to the world to the share of ex-ports of country j to the world.
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It ranges from zero (no exports in thatproduct) to infinity. If RCA>1, then the coun-try has a revealed comparative advantage inthe product in question.Trade can be used as an imperfect proxyfor production structures (when calculated bydestination). To test for potential for trade di-version or trade creation in the EAC, we calcu-late Finger-Kreinin Index (FKI) by source. FKIshows how similar the structure of imports orexports is or how similar the structure of pro-duction is between two countries.
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FKI ranges between 0 and 1. A value ofzero indicates that the two countries have tradestructures that are completely different and theproducts that country i exports are completelydifferent from the ones that country j exports
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and vice-versa. This is a sure recipe for tradediversion. A value of 1 show that the two struc-tures are identical and the countries in ques-tion export the same products with the samelevel of intensity. This implies that there isscope for trade creation between the two coun-tries since both countries can choose to im-port from the more efficient producer betweenthem. In this study, we calculate FKI by source.
3. RESULTS AND DISCUSSIONTable 1 reports the Openness Indicator foreach of the partner states in EAC.

The table shows a relatively low level ofopenness for all the EAC countries. Althoughall countries register a persistent rise in thisindicator over the period analyzed, Rwandaand Uganda are shown to be the least open.Kenya is, on average the most open. These re-sults suggest that within EAC, trade is only asmall share of GDP hence integration is boundto be welfare improving.Using UN Comtrade data for 2009, wecomputed the Trade Concentration Index byproduct for each of the partner states. Resultsare reported in Table 2. From Table 2, it is evi-dent that each of the five countries exhibithighly diversified structures with respect to

their exports to the rest of the world. Ugandahas the most diversified export base andBurundi the least. In its trade with EAC,Burundi’s exports are the least diversified, withits exports to Kenya narrowing down to a hand-ful of commodities. Kenya’s trade with EAC isthe most highly diversified followed byUganda’s. Rwanda and Tanzania follow closelyin that order. An overall analysis shows thatthere is sufficient basis for trade hence part-ner states should be able to exploit the full po-tential of the different economies along thelines of comparative advantage.

In order to evaluate trade flows and thepotential of complementarity among EAC part-ner states, we compute an index of BilateralRevealed Comparative Advantage. For each setof EAC partner states, we calculate BRCA1 forthe top ten exports to the world. For all the fiveEAC countries combined, top ten exports yields31 products in which at least one country has arevealed comparative advantage. black tea,portland cement, coffee (Not roasted), beermade from malt, petroleum oils and oils ob-tained from bituminous and transmission ap-paratus are common export items to all the fivecountries in which each partner has an RCAgreater than one. Table 3 reports BRCA1 by

                      Year 

Reporter 

 

2003 

 

2004 

 

2005 

 

2006 

 

2007 

 

2008 

Burundi 0.35 0.38 0. 47 0.62 0.59 0.39 
Kenya 0. 40 0. 41 0. 49 0. 48 0. 48 0. 46 
Rwanda 0.17 0.20 0.22 0.22 0.24 0.25 
Uganda 0.28 0.27 0.27 0.35 0.38 0. 40 
Tanzania 0.32 0.34 0.34 0. 44 0. 47 0.54  

Table 1Degree of Openness of EAC Partner States

Source: Own computations
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product for the country with the highest indexagainst relevant competing partner.From a list of 50 products, 31 had BRCA1greater than one. The rest showed mixed re-sults with some countries posting BRCAs thatare far less than one. Table 3 shows wide dif-ferences in comparative advantage over a largenumber of export products, ranging from 2460.44 for Kenyan exports of fresh produce to theworld against Uganda’s to 3.08 for Uganda’sexports of stemmed tobacco to the worldagainst Kenya’s. This is likely to providegrounds for sustained exporting between theEAC countries thereby leading to a welfareimproving RTA, provided that the initial tar-iffs are not too high.To determine the potential for trade di-version or trade creation in the EAC, we testfor similarities in the structure of exports oftwo countries into a given market by comput-ing the Finger-Kreinin Index (FKI) by sourceusing data for 2009. When computed in thismanner, the FKI then simply compares the de-gree of similarity of the reporter country’s anda first partner country’s exports into a secondpartner country’s market.  Table 4 reports theFKI computations.

From the table, it is evident that the struc-ture of exports within EAC is, on average moredissimilar than similar, with a score range of0.00 – 0.56 on the FKI scale and with the latterscores being the outliers. Exports of Kenya/World, Kenya/Rwanda, Kenya/Uganda, Kenya/Tanzania to the world and the rest of EAC showon average, the highest range of FKI scores,with a minimum score of 0.26 and a maximumscore of 0.45. This shows a fair dose of similar-ity in export structure of Kenya and these part-ners which suggests remote possibilities fortrade creation, since all these countries canchoose to import from the most efficient pro-ducerExports of Uganda/World, Uganda/Burundi, Uganda/Kenya and Uganda/Rwandato the World and the rest of EAC is the onlyother set of export structures that show someremote semblance with Uganda/Burundi ex-ports to Rwanda registering the highest FKIscore (0.56). This implies that what Ugandaexports to Rwanda are not very different fromwhat Burundi exports to Rwanda, thereby sug-gesting possibility of trade creation. The ex-ports of Rwanda/Burundi to Kenya are alsoshown to be totally different (FKI score of

Table 2Trade Concentration Indices 2009
                  Country 

Partner 

 

Burundi 

 

Kenya 

 

Rwanda 

 

Uganda 

 

Tanzania 

World 0.1851 0.0536 0.1265 0.0465 0.0874 
Burundi --------- 0.0619 0.1386 0.1003 0.1194 
Kenya 0.7509 --------- 0.8073 0.0849 0.0639 
Rwanda 0.2045 0.0233 --------- 0.0877 0.1922 
Uganda 0.4097 0.0365 0.0815 --------- 0.1548 
Tanzania 0.2620 0.0147 0.0810 0.0534 ---------  Source: Own computations
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Table 3Bilateral Revealed Comparative Advantage by Product: 2009
Product Country Partner BRCA1 Other black tea Uganda Burundi 123. 48 Coffee, not roasted Burundi Tanzania 9. 42 Beer made from malt Uganda Tanzania 13.85 Petroleum oils and oils obtained from bituminous Uganda Rwanda 35.24 

Other (Product number 060390) Kenya Tanzania 31. 46 Portland cement Uganda Burundi 228.54 Cigarettes containing tobacco Kenya Tanzania 16.56 Raw sugar Uganda Tanzania 333.66 Other (Product number 283699) Kenya Uganda 29.72 Fresh (Product number 060310) Kenya Uganda 2460. 44 Transmission apparatus Uganda Tanzania 238. 41 Other (Product number 070990) Kenya Rwanda 640.71 Other (Product number 140490) Kenya Uganda 1150.36 Fresh or chilled Uganda Kenya 23. 47 Stemmed tobacco Uganda Kenya 3.08 Vegetable fats and oils Uganda Tanzania 36.60 Product number 999999 Tanzania Uganda 14.62 Cashew nuts in shells  Tanzania Kenya 187. 44 Non-monetary, other semi manufactured forms Tanzania Rwanda 34.96 Sesamum seeds Tanzania Kenya 18. 44 Non-monetary, other unwrought forms Burundi Rwanda 178.23 Other (Product number 261690) Tanzania Rwanda 85.38 Source: Own computations
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zero), implying that what Rwanda exports toKenya is totally different from what Burundiexports to Kenya, suggesting possibility of tradediversion. Overall, the FKI scores suggest morepossibilities of trade diversion than creation.These results (from FKI computations)must however be interpreted with caution,particularly with regard to the welfare effectof EAC. From a simple Vinerian Model, trade

creation is always welfare increasing whiletrade diversion is always welfare reducing.Evidence from literature suggests some ambi-guity in this one-to-one correspondence.From a practical perspective, if demandis not perfectly price elastic, then both tradediversion and creation would arise becauseintegration would lead to a fall in domesticprices which then leads to an increase in con-
Table 4 Finger-Kreinin Index by Source 2009

Reporter Partner 1 Partner 2 Fki Kenya World Rwanda Uganda Tanzania 
0.10 0.01 0.01 0.03 Rwanda World Uganda Tanzania 0.11 0.03 0.02 Uganda World Tanzania 0.10 0.12 

Burundi 

Tanzania World 0.12 World Burundi 0.22 Rwanda World Burundi Uganda Tanzania 
0.30 0.33 0. 44 0. 42 Uganda World Burundi Tanzania 0.34 0.26 0. 45 

Kenya 

Tanzania World Burundi 0.33 0.33 World Kenya 0.34 Burundi World Kenya Uganda Tanzania 
0.05 0.00 0.04 0.02 Uganda World Kenya Tanzania 0.19 0.18 0.12 

Rwanda 

Tanzania World Kenya 0.21 0.07 World Tanzania 0.23 Burundi World Kenya Rwanda Tanzania 
0.26 0.09 0.56 0.19 Kenya World Rwanda Tanzania 0.25 0.07 0.27 

Uganda 

Rwanda World Tanzania 0.27 0.27  
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sumption in each of the partner states. Suchconsumption gains enhance welfare therebyincreasing effects of trade creation. They canalso offset the welfare reducing effects of tradediversion thereby causing trade diversion tobe welfare enhancing. In general terms how-ever, trade creation is superior to trade diver-sion.
4. CONCLUSIONIn this paper, we have answered the ba-sic question of whether the EAC is welfare en-hancing to partner states by identifying the fac-tors,  which are likely to promote trade cre-ation rather than trade diversion. The first setof factors relate to the degree of openness ofthe region to trade. The openness indicatorsuggests that overall, trade in EAC is a smallshare of GDP, and hence trade is welfare en-hancing.The second set of factors is concernedwith the degree of overlap between the goodsproduced by partner states. The Trade Concen-tration Index shows a considerable overlapbetween products of each country, which sig-nifies scope for trade creation. The last set offactors relate to differences in production costsbetween partner states in industries, whichthey have in common. The BRCA1 shows greatdifferences in costs between partner states,implying potential for greater gains resultingfrom trade creation.
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Reporter Partner 1 Partner 2 Fki World Rwanda 0.04 Burundi World Kenya Rwanda Uganda 
0.07 0.10 0.13 0.27 Kenya World Rwanda Uganda 0.20 0.06 0.23 

Tanzania 

Uganda World Rwanda 0.11 0.05  

Table 4. Cont.

Source: Own computations
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With the growing participation in theWTO and its dispute settlement system, the de-veloping countries, including China, graduallybecome mature in the cognition, understand-ing and application of the WTO dispute settle-ment system. However, this does not changethe current situation that the developing coun-tries still lag behind the developed countries inusing the dispute settlement system, especiallyin some of the details of the system. For ex-ample, with the rules of WTO agreements cov-ering more technological elements, and as moreand more of the WTO disputes involving par-ticular knowledge in scientific fields, the con-sultation with (external) experts in the WTOdispute settlement system has become in-creasingly important. Yet, the understanding of

Abstract
Followed the rules of WTO covered agreements became more and more technical, and more

and more disputes involved the expertise in the field of science or technology, the consultation
with experts procedure became increasingly important. However, although the Panel is autho-
rized by the WTO rules to start such a procedure, there are no detailed rules guiding the Panel as
how to operate in the practice. Under such a circumstance, the Panel had to establish the tempo-
rary rules for this procedure after consultation with the parties to the dispute in each case. Many
problems relevant to the due process then arose from such temporary rules. This paper tries to
analysis the major problems thereof that receiving the most controversy and accusation, and
will give suggestions as for how to reform and perfect this procedure.
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due process

The Consultation with Experts Procedure in
WTO Dispute Settlement System

Xin XU and Lei ZHANG1

this procedure in developing countries is stillrelatively weak. This paper will first proposean overview of this procedure, giving an in-troduction of the legal basis and the currentstatus of this procedure, and then focus on theanalysis of several key issues thereof receiv-ing the most controversy and accusation inpractice, and finally try to give the reform andimprovement proposals to deepen the under-standing of this procedure in developing coun-tries, and help them make better use of thisprocedure in the future.
I. THE LEGAL BASIS AND CURRENT

STATUS OF THE CONSULTATION
WITH EXPERTS PROCEDURE

1 Xin XU, lecturer of law, Lei ZHANG, professor oflaw, both authors currently serviced in WTO Schoolof Research and Education, Shanghai Institute of For-eign Trade, Shanghai, People’s Republic of China. Thisarticle received fund from WTO Chairs Programme(WCP) and is one of this programme’s periodic re-
sults. We thank the opinions from Alan Yanovich,the counselor at WTO, Shuchao GAO, professor oflaw, the global counselor of WCP. Needless to say, weare solely responsible for any conceptual, method-ological, or empirical errors that may remain
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From 1995, the consultation with expertsprocedure had been adopted in many cases bythe Panel under the WTO dispute settlementsystem. There are several reasons that can ex-plain this increased adoption. First, the WTOAgreements themselves became more techni-cal, both in the trade/economic sense, and thefactual/scientific sense. The examples may bethe Customs Valuation Agreement, the Agree-ment on Agriculture and so forth Further, inDoha Round, it becomes even popular to adoptscientific principles or economic formulas toset up the regulations. Second, a number ofWTO obligations adopt an explicit economic/scientific criterion of legality. For example, thesanitary measures are required be based onthe “risk assessment”, otherwise, it will vio-late the WTO Agreement. And, to judge whethertwo products constitute “like products”, one ofthe criteria is whether there exists “competi-tive relationship” between these two products.Third, the WTO dispute settlement has beenlegalized. During the GATT, disputes weresettled through diplomatic approach where thePanel often had to decide only issues of law,The new rule-based process has increased thenumber of reluctant respondents as well as theincentive to dispute the facts. Hence, the needto bring in the neutral experts arose.As generally believed, the legal basis ofthis procedure is Article 13 of UnderstandingOn Rules and Procedures Governing the Settle-ment of Dispute (DSU), paragraph 1 of thisArticle states that “Each panel shall have theright to seek information and technical advicefrom any individual or body which it deemsappropriate......” paragraph 2 further statesthat” Panels may seek information from anyrelevant source and may consult experts toobtain their opinion on certain aspects of thematter. With respect to a factual issue concern-ing a scientific or other technical matter raisedby a party to a dispute, a panel may request anadvisory report in writing from an expert re-view group......” In addition to the general pro-visions of the DSU, the Agreement on Applica-tion of Sanitary and Phytosanitary Measures

(SPS Agreement) and the Agreement on Tech-nical Barriers to Trade (TBT Agreement), re-spectively made particular statements on theconsultation with experts procedure.As we all know, the SPS Agreement oftenimplicates scientific principles. It requires that“only sanitary or phytosanitary measures en-acted by a member state must  be applied onlyto the extent necessary to protect human, ani-mal or plant life or health” and “based on sci-entific principles and……not maintained with-out sufficient scientific evidence”. In order todeal with these types of questions, when dis-putes involve “scientific or technical issues”,the SPS Agreement, in Article 11.2, declares “Apanel should seek advice from experts chosenby the panel in consultation with the parties tothe dispute. To this end, the panel may, when itdeems it appropriate, establish an advisorytechnical experts group, or consult the relevantinternational organizations, at the request ofeither party to the dispute or on its own initia-tive.” Like the SPS Agreement, the TBT Agree-ment states in Article 14.2 that “At the requestof a party to a dispute, or at its own initiative, apanel may establish a technical expert groupto assist in questions of a technical nature, re-quiring detailed consideration by experts.”Besides, the DSU and the TBT Agreementrespectively provides detailed procedures inits Annex for the establishment and operationof the expert review group/technical expertgroup (hereafter together referred as expertreview group, except for particular reference)2Such procedures include the Panel’s controlon the expert review group, the qualificationsand requirements of the candidate experts, thecommunication of the documents, the com-ment of the parties to the dispute on the ex-pert advice, and so forth.Until now, the Panels totally adopted theconsultation with experts procedure in 11
2 Annex IV of DSU, with the title of”Expert ReviewGroup” and Annex II of TBT Agreement, with the titleof “Technical Expert Groups”.
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cases.3 Among which, the Panels of US-Shrimp/
Turtle and Japan-Photographic Film and Pa-
per adopted this procedure solely accordingto Article 13 of the DSU, others were eitherbased on Article 13 of the DSU together withArticle 11.2 of the TBT Agreement, or basedon Article 13 of DSU together with Article 14.2of the SPS Agreement. For all these 11 cases,except 2 Panels that selecting to consult cer-tain institutions4, most of the Panels selectedto consult individual experts5, while doing so,the Panels consistently refused to establish anexpert review group, but consulting the expertson the individual basis. The problem is thatunder such circumstance, the procedures re-spectively provided by the Annex of the DSUand the TBT Agreement has no space to beused, therefore, the Panels may and have toestablish temporary rules for this procedureafter consultation with the parties to the dis-pute in each case. Following the increasedadoption of this procedure and more differ-ence occurred in such temporary rules, moreand more problems relevant to the due pro-cess exposed.
II. THE PROBLEMS EXISTED IN THE

CURRENT CONSULTATION WITH
EXPERTS PROCEDURE

A. How to Choose between the Indi-
vidual Expert and the Expert Review
Group

As mentioned above, the Panels, whenadopting the consultation with experts proce-dure, almost without exception chose to con-sult experts on individual basis, even if the TBTAgreement clearly demonstrated the prefer-ence to establishment of technical expertgroups. On this issue, an intense debate hadoccurred in EU-Asbestos. EU claimed that thePanel in this case should have no choice but toestablish an expert review group in accordancewith the provisions of Annex IV of the DSU. Asthe precondition, EU claimed that the disputemeasures should be examined in accordancewith the terms and references of GATT1994,not that of the SPS Agreement. Therefore, Ar-ticle 13 of the DSU should be applied whenadopting the consultation with experts proce-dure, paragraph 2 of this Article states clearly:“Panels may seek information from any rel-evant source and may consult experts to ob-tain their opinion on certain aspects of thematter.With respect to a factual issue concern-ing a scientific or other technical matter raisedby a party to a dispute, a panel may request anadvisory report in writing from an expert re-view group. Rules for the establishment of sucha group and its procedures are set forth in Ap-pendix 4.”EU believed that based on the prin-ciples of general international law of treaty in-terpretation, paragraph 1 and paragraph 2 ofArticle 13 of the DSU should be explained sys-
3 According to the materials published in WTOofficial website, actually there are more than 11 casesadopting the consultation with experts procedure,because EC-Measures Affecting Livestock and Meat(Hormones) (hereafter EC-Hormones) included WT/DS26 (complaint by United States) and WT/DS48(complaint by Canada), EU-Measures Affecting theApproval and Marketing of Biotech Products (here-after EU-Biotech Products) included WT/DS291, WT/DS292 and WT/DS293. If calculated as 11 cases, theyare: Australia-Measures Affecting the Importation ofSalmon (WT/DS18) (hereafter Australia-Salmon,noted that experts were appointed twice: originalpanel and implementation panel); EC-Hormones;

Janpan-Measures Affecting Consumer PhotographicFilm and Paper (WT/DS44) (hereafter Japan-Films);United States-Import Prohibition of Certain Shrimpand Shrimp Products (WT/DS58) (hereafter US-Shrimp/Turtle); Japan-Measures Affecting Agricul-tural Products (WT/DS76) (hereafter Japan-Varietals);India-Quantitative Restrictions on Imports of Agri-cultural, Textile, and Industrial Products (WT/DS90)(hereafter India-Quantitative Restrictions); EuropeanCommunities-Measures Affecting the Prohibition ofAsbestos and Asbestos Products (WT/DS135) (here-after EC-Asbestos); United States-Section 110 (5) ofthe US Copyright Act (WT/DS160) (hereafter US-Copyright Act); Japan-Measures Affecting the Impor-
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tematically, which means as far as the “scien-tific issues” is concerned, the most recom-mended method under the DSU is to set up anexpert review group. This is because “scien-tific issues” appears only in second sentenceof Article 13.2, and this sentence was providedspecially for the establishment of an expertreview group. The drafting history of the DSUalso supported this interpretation.The first sentence of Article 13.2 appliedonly to such a circumstance that the Panelshoped to obtain factual information beyondthe technical or scientific fields. According tothe context, the ordinary meaning of the terms,and the object and purpose of Article 13.2, aclear conclusion can be drawn together fromthe first sentence and second sentence that:the scientific issues in the strict sense must besettled in accordance with the procedure in-cluded in Annex IV of the DSU. The preambleof Annex IV also confirms this interpretation,because it states that the rules and proceduresprovided in Annex IV should be applied to theexpert review groups established under Article13.2, without distinguishing whether it wasbased on the first sentence or the second sen-tence.6However, both the Panel and the Appel-late Body of this case rejected the EU’s argu-ment. As the Panel finally decided to apply theSPS Agreement, it then presented that:”Webelieve that neither Article 11.2 of the SPSAgreement nor Article 13.2 of the DSU prohib-ited us from obtaining advice and information

from individual experts according to the firstsentence of Article 11.2 of the SPS Agreementand Article 13.1 and the first sentence of Ar-ticle 13.2 of the DSU.7 Appellate Body gave itssupport to the Panel: “We agree with the viewsof the Panel. If the dispute under the SPS Agree-ment involves scientific or technical issues, thePanel should seek advice from the expertswhom will be selected after negotiating withthe Parties. To this end, the Panel may estab-lish an advisory technical expert group in thecase of appropriate. “In other words, Article11.2 of the SPS Agreement authorizes the Panelmay specifically though not exclusively askthe technical expert group to provide writtenadvisory report on factual issues concerningscientific matters. The Panel deems that thisprovision allows it to establish such an expertreview group both for scientific or other tech-nical problems, but at the same time does notrule out consultation with experts on the indi-vidual basis. The Panel believed such an inter-pretation best suited the text of the said provi-sion, an to reconcile the text is what the ViennaConvention of the Law of Treaties required. 8Whether the SPS Agreement orGATT1994 should be applied that respectivelyresulting in the application of Article 11.2 ofthe SPS Agreement or Article 13 of the DSUdoes not matter, because the Panel believedthat even if Article 13 of the DSU should beapplied, the effect is the same just as Article11.2 of the SPS Agreement being applied. Forthe interpretation of Article 13 of the DSU, EU
tation of Apples (WT/DS245) (hereafter Japan-Apples); EU-Biotech Products; Australia-MeasuresAffecting the Importation of Apples from New Zealand(WT/DS367) (hereafter Australia-Apples).4 Respectively, Panel in India-Quantitative Restric-tions, consulting with IMF; Panel in US-CopyrightAct, consulting with WIPO.5 In Japan-Films, the Panel consulted a linguisticexpert, In the other 10 cases, all the experts camefrom scientific field.6 Panel Report, European Communities-MeasuresAffecting Asbestos and Asbestos-Containing Prod-ucts, para. 5.3, WT/DS135/R, 18 Sep. 2000.

7 Panel Report, European Communities-MeasuresAffecting Asbestos and Asbestos-Containing Prod-ucts, para. 5.17, WT/DS135/R, 18 Sep. 2000.8 In addition, since Canada claimed that the dis-pute should apply TBT Agreement, EU therefore ar-gued that, if the measure at issue should be deemedto fall under the TBT Agreement, Article 14.2 of thatAgreement would require the establishment of anexpert review group for any scientific or technicalmatter, and pursuant to Article 1.2 of DSU, that pro-vision would prevail over those of Article 13 of DSU.The Panel rebutted such an argument. The Panelnoted that it is only “to the extent that there is a
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and the Panel carried out from different em-phases. The logic of EU was that Article 13.1 isapplied to the consultation with expert for gen-eral factual issues, while Article 13.2 is speciallysuitable for the consultation with experts forscientific issues. The Panel should respect thisintention expressed by the contracting mem-bers when drafting this treaty. On the otherhand, the Panel and the Appellate Body em-phasized that when providing the establish-ment of expert review group for obtaining ex-pert opinion on scientific issues, the exact wordused by Article 13.2 is “may”, therefore, thePanel is entitled to decide based on the factualcircumstances whether to establish an expertreview group or not, not being forced to do so.From the angle of word interpretation, theanalysis of the Panel was tenable. However,the Panel’s interpretation obviously failed tocomply with the original intention of the WTOmembers when they drafted the relevant pro-visions. Just look at the provisions once again,it is clear that the expert review group (tech-nical expert group) was explicitly mentioned,while consultation with experts on an indi-vidual basis was only derived by reading therelevant provisions.Perhaps some practical reasons may ex-plain why the Panels made such a choice: theestablishment of an expert review group tooka long time, and a written report made by allthe experts after discussion and compromisewill make the Panel fell great pressure torefuse. Therefore, the Panels usually expressed

that consulting with experts on the individualbasis will make them solicit necessary scien-tific or technical information more effectively.However, from the institutional perspec-tive, this approach is open to question. Con-sulting individual experts may make the infor-mation collection more flexible, and the timerequired is relatively less. But at the same time,it also led to a risk: if the experts’ opinions con-tradicted each other, the Panel was still lack-ing in the ability of judge. Because most Panelmembers came from trade and legal fields, andasking them to decide substantive scientificdebate was clearly beyond the scope of theirabilities. To a certain extent, it will finally af-fect the legitimacy of the Panel’s decision. Onthe other hand, if an expert review group isestablished, then the experts with differentviews may eventually achieve a more consis-tent opinion after discussion, a result difficultfor the Panel to get. Furthermore, establishingan expert review group is in fact more in linewith the expressions of the relevant provi-sions. If, the DSU, the SPS Agreement and theTBT Agreement expressly refer to the estab-lishment of expert review group and even pro-vide detailed procedure for it in its respectiveAnnex, then, it is very difficult to explain whythe Panels are only willing to consult expertson individual basis, an approach not beingclearly mentioned in the relevant provisionsbut derived from logic reasoning based oncommon sense?In fact, this problem actually came fromthe strict trial period of the Panel proceedings.Had the Panels not subjected to so great timepressure, it would be willing to establish anexpert review group. So, if we want to solvethis problem in the future, a feasible approachmay be ruling the time needed for the consul-tation with experts out from the current trialperiod of the Panel proceedings, that is, if thePanel decides to start the consultation withexperts procedure, it may enjoy an additionalperiod to select the members of the expert re-view group and to determine the scope andcontents of the questions, and the time required

difference between the rule and procedures of theUnderstanding and a special or additional rule or pro-cedure in Appendix 2 to the DSU that the latter willprevail. Yet, just as stated by the Appellate Body, it isonly where the provisions of the DSU and the spe-cial or additional rules of Appendix 2 can not be readas complementing each other that the special or ad-ditional provisions will prevail over those of theDSU, that is, in a situation where the two provisionswould be mutually incompatible. However, Article14.2 of TBT Agreement and Article 13 of DSU can beread as complementing each other, so there is nosuch priority of application.
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by the expert review group to give diligent andobjective answers should also be decided bythe Panel according to the circumstances un-der each case, not subject to the time limit ofthe trial.
B. How to Select the Appropriate Ex-

pertsAnnex IV of the DSU and Annex II of theTBT Agreement provide clear criteria for howto select the experts:”Participation in expertreview groups shall be restricted to personsof professional standing and experience in thefield in question; Citizens of parties to the dis-pute shall not serve on an expert review groupwithout the joint agreement of the parties tothe dispute, except in exceptional circum-stances.9 Members of expert review groupsshall serve in their individual capacities andnot as government representatives, nor as rep-resentatives of any organization. “However,strictly speaking, these criteria shall apply onlywhen an expert review group is to be estab-lished. Therefore, once the Panel decides toconsult the experts individually, there is no le-gal obstacle to prevent the Panel, after negoti-ating with the parties to the dispute, from de-veloping selection criteria different from theabove ones. Yet, just as EU stated:” The Panel’suse of experts for obtaining scientific and tech-nical advice should respect general principlesof law. In particular, it should be transparent,avoid conflicts of interest, reinforce the integ-rity of the dispute settlement mechanism andfoster public confidence in the outcome of thedispute.”10Anyway, for the criteria such as the experts

shall have professional standing and experiencein the field in question, shall serve in their indi-vidual capacities and so forth, there is little dis-sent. The real controversy lies in how to judgewhether the potential experts can act indepen-dently and impartially, whether they uphold theprinciple of no conflict of interests and so forthIn other words, how to judge some relationshipsbetween the experts and the parties to the dis-pute may actually impact on the experts’ inde-pendence and impartiality when they provid-ing the expert advice? From the perspective oflegal procedure, this question may further bechanged into as how to establish appropriaterules of procedure to guarantee the requiredindependence and impartiality?For example, to ensure that the candidateexperts and the parties to the dispute are with-out a conflict of interests, is it enough for thecandidate expert be required to fill out a dis-closure form concerning his interests, relation-ships and any matters that may affect his inde-pendence, or should he has the obligation toprove his impartiality? This paper argues thatit is not incumbent upon a prospective expertto prove his impartiality and neutrality. On thecontrary, he can only be required to fill out adisclosure form, disclosing any informationreasonably be expected to be known by himthat may affect or result in suspicious of hisimpartiality and neutrality. Once the prospec-tive expert fills out the disclosure form, theparties to the dispute may raise objection tothis person because of the disclosed informa-tion showing a possibility of conflict of inter-ests. The Panel has the right to decide whethersuch a possibility really exists and thenwhether the objections of the parties to thedispute should be confirmed.The approach taken by the Panel in US-
Shrimp/Turtle should be praised in this in-stance. Having noted that in their disclosureforms, three of the experts approached haddisclosed what might be considered as poten-tial conflict of interests, the Panel neverthe-less decided to confirm their appointments “be-ing of the view that the disclosed information

9 Such exceptional circumstances may include: thedispute involves certain disease only spreading inthe territory of one of the parties to the dispute; thereis a need to provide technical assistance to the na-tional legislation of the Respondent, and etc.10 Panel Report, European Communities-MeasuresAffecting Asbestos and Asbestos-Containing Prod-ucts, para. 5.3, WT/DS135/R, 18 Sep. 2000.
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was not of such a nature as to prevent the indi-viduals concerned from being impartial in pro-viding the scientific information expected ofthem. The Panel also took into account the dis-closed information when evaluating the an-swers provided. The Panel underlined that, inmaking its choice, it had been guided primarilyby the need to gather expertise of the best qual-ity and covering as wide a field as possible. Inthe circumstances specific to this case, it wasdifficult, if not impossible, to reconcile this needwith an agreement by all the parties to the dis-pute on each and every individual concerned.11Then the Panel made the said decision.In practice, however, it still remains a verysubjective problem as how to determinewhether there exists a potential conflict of in-terests. For example, in Australia-Apple, Aus-tralia opposed to appoint Dr. Cross as the ex-pert, the reason is that this man kept long co-operation with the scholars from New Zealand,and the main purpose of his work is to pro-mote the export of New Zealand’s apples. Dr.Cross made an announcement of no conflict ofinterests in his disclosure form, among that hestated.” I have collaborated with scientists atHortResearch New Zealand in the conduct ofresearch into the sex pheromone of apple leafmidge. We have not had any joint funded re-search projects. I was a guest speaker at a NZtop fruit conference a couple of years ago. Butthen again I was a guest speaker at the IFTA(International Fruit Tree Association) 50th an-niversary conference in Hobart Australia in2007.”12 The Panel stated that: “As a matter offact, HortResearch is wholly owned by theNew Zealand Government. However, partici-pation in joint research with other scientistswho may be affiliated with a government-funded institution does not itself imply a con-

nection with that Government. There is no in-dication that Dr. Cross has worked for the Gov-ernment of New Zealand, nor that he has re-ceived any monetary compensation from thatGovernment.If Australia wanted to do a successful ob-jection, it should submit additional argumentsor evidences to prove how the impartiality orindependence of the said expert is affectedthen.13 “It is to be expected that in any special-ized area of science, the few knowledgeableexperts will frequently engage with each otherand may participate in joint research projects,in meetings and conferences, and joint publi-cations. This is particularly true, when, as thisPanel’s considerable difficulty in identifyingexperts clearly demonstrates, there are a verysmall number of experts in the field in ques-tion. In such a situation it is all the more likelythat all of the world’s experts will work andcollaborate in some way at one time or other.”14“In the present case, as the party making anobjection to the selection of an expert pro-posed by the Panel, it was Australia’s burdento make the case that Dr. Cross’s participationin a joint research project and publication withresearchers from HortResearch New Zealandwould call into question Dr. Cross’s indepen-dence and impartiality, or create actual or po-tential, direct or indirect, conflicts of interest.Yet in this regard Australia does not provideany explanation or evidence.”15 Based on theabove facts, The Panel in this case finally de-cided to appoint Dr. Cross and accept his opin-ion. What these two Panels had done are wor-thy of recognition. After all, the core purposeof the consultation with experts procedure isto provide information and professionaladvices on scientific or technological matterwith best quality. Therefore, the detailed rules
11 Panel Report, United States-Import Prohibitionof Certain Shrimp and Shrimp Products, para. 5.11,WT/DS58/R, 15 May, 1998.12 Panel Report, Australia-Measures Affecting theImportation of Apples from New Zealand, para. 1.21,WT/DS367/R, 17 Dec. 2010.

13 Panel Report, Australia-Measures Affecting theImportation of Apples from New Zealand, para. 6.8,WT/DS367/R, 17 Dec. 2010.14 Id.15 Id.
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of procedure should be designed around thisrequirement. In the long run, in order to en-hance the public’s confidence on the result ofthe WTO dispute settlement and improve itslegitimacy, as far as the consultation with ex-perts procedure is concerned, it should makesure that selection of the most suitable expertsshould always take priority.On the basis of the above understanding,let’s further discuss whether the prospectiveexperts may be the citizens coming from oneof the parties to the dispute. As a fact, the casesthat need to apply the consultation with ex-perts procedure are often involving very spe-cialized expertise in scientific or technicalfields, therefore, the number of appropriateexperts to be consulted who should have inter-national professional standing and experiencewill not be so much. If further consideringwhether they are available due to the time orschedule or their willingness of providing ex-pert advice, the number of appropriate expertsmay be even less. Thus, if an proposed expertshould be automatically excluded only becausehe is the citizen of one of the parties to thedispute, the Panel will face a risk of not beingable to find the most appropriate experts whohave the highest level of the required exper-tise. In the past practice, the Panels performedquite cautiously and conservatively, tryingtheir best to avoid selecting the citizen of onethe parties to the dispute as an expert. How-ever, due to such a limitation, the difficulty offinding the appropriate experts increased a lotand the time needed accordingly increased. Inaddition, if just as the above supposed, the Pan-els may establish more expert review groupsin the future when adopt the consultation withexperts procedure, then the appointment of acitizen from one of the parties to the disputeas the expert will cause less doubt of due pro-cess.This paper then supposes that it is notappropriate to unconditionally and automati-cally apply the principle of “citizens of the par-ties to the dispute shall not serve as an expert”.The Panel shall select the experts basically

based on the qualifications and academic pres-tige of the candidates. If a citizen of one of theparties to the dispute was proposed based onthe above criteria, then the objection will bepersuasive only if the parties to the disputecan provide tangible evidences proving an ac-tual or potential conflict of interests exists be-tween the said candidate and that party.
C. How to Solicit and Consider the Ex-

pert AdviceAccording to the current practice, thePanel will usually develop the list of questionsneeded to consult based on the written docu-ments initially submitted by the parties to thedispute, the parties to the dispute will haveopportunity to comment on such list of ques-tions, and the Panel will make adjustments andfinalize the list according to the comments ofthe Parties to the dispute. The selected expertsare without the need to answer all the ques-tions in the list, but just those within the scopeof their professional fields. In practice, theabove approach encountered the followingcontroversies:First, whether the Panel may draft thequestions to be consulted based on the infor-mation or issues of concern provided by thethird party? In particular, whether the Panelmay consult the experts for any scientific is-sues beyond the complaints raised by the par-ties to the dispute? As mentioned above, thePanels usually determine the scope to be seek-ing expert advice based on the initial writtendocuments submitted by the parties to the dis-pute.16 However, in Australia-Apples, part ofthe questions to be consulted with the expertsin the list were prepared by the Panel accord-ing to the issues of concern raised by the UnitedStates, a third party to this dispute. Australiaobjected these questions, and argued that thethird party is not the party to the dispute, any
16 For example, the case of Japan-Varietals, see PanelReport, Japan-Measures Affecting Agricultural Prod-ucts, WT/DS76/R, 19 Mar., 1999.
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documents submitted by the third party doesnot constitute the evidences and/or argumentsthat can be invoked by the parties to the dis-pute to support its own point of view. By thesame logic, the third party’s submissions do notconstitute the basis for the questions to beasked to the experts. Australia also claimed thatbecause the complainant has the obligation toprovide prima facie evidences of therespondent’s trade measures being inconsis-tent with the WTO agreements, therefore, ifthe complainant did not make a claim or theclaim has not being supported by enough evi-dences, then, even if there are some expert tes-timonies to support this claim, such expert tes-timonies can not be used as the evidence tosupport this claim. Australia advocated thatNew Zealand did not provide evidences for partof its claims, and then tried to use the informa-tion provided by experts or third parties tosupplement, this is inconsistent with the prin-ciples of due process. In addition, Australia alsoclaimed that the Panel, when do its ruling,should not rely on the expert opinion issuedfor the questions designed by the Panel accord-ing to any third party’s information.17The Panel considered that in essence, theconsultation with experts procedure servicedfor its duty of making an objective assessmenton the dispute matters by seeking the infor-mation and the scientific advices. The disputematters include the claims raised by the com-plainant related to the trade measures, and allthe other claims and measures within the ju-risdiction of the Panel. The Complainant hasthe obligation to clarify the nature of its claimsby legal analysis, should identify which provi-sions of the WTO Agreements have been vio-lated by the claimed measures. Once a claimhas been successfully included in the Panel’sjurisdiction, the Complainant should furtheradduce evidence for this claim. In any case, once

a claim was appropriately submitted to thePanel and the complainant also submitted therelevant arguments and evidences, the Panelmay have full investigative powers in order tomake an objective assessment of the issues indispute. In this respect, the Panel was not lim-ited by the claims and arguments raised by theparties to the dispute. It may form its ownviews, or consider or even accept the thirdparty’s views. Australia’s objection to thePanel’s consideration of the third party’s in-formation contradicted the Panel’s obligationof making objective assessment of the mattersin dispute, and also damaged the rights of thethird party authorized by the DSU.18In essence, the disagreement betweenAustralia and the Panel lied in the understand-ing of the nature of the consultation with ex-perts procedure. Australia believed that thenature of this procedure was evidence collec-tion, and then should strictly apply the rules ofevidence. According to the adversary systemunder the common law, the burden of proofborne by the parties, that is, the court may noton its own initiative take investigation or col-lect evidence for the matters on which the par-ties to the dispute did not raise a claim, nor thePanel may take investigation or collect evi-dence as required by any third party or basedon the information provided by such thirdparty. Even according to the civil law underwhich the court has more authorities, althoughthe court may take investigation and collectevidence outside the scope of the parties’claims and use the results thereof as the basisof its ruling, such a practice is only a supple-ment or exception to the principle of parties’burden of proof.19

17 Panel Report, Australia-Measures Affecting theImportation of Apples from New Zealand, WT/DS367/R, 17 Dec. 2010.

18 Panel Report, Australia-Measures Affecting theImportation of Apples from New Zealand, p. 197, WT/DS367/R, 9 August, 2010.19  For example, the China’s Civil Procedure Law andits judicial interpretation stipulated that the courtcan not collect evidences on its initiative except onthe following situations: (1) The parties and theirlegal counsels can not collect evidence by themselves
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On the other hand, the Panel believed thatthe nature of the consultation with experts pro-cedure was fact identification, a conceptbroader than the evidence collection. Just aswhat the Panel has said, it had the obligationto make objective assessment on the mattersin dispute, for which it enjoyed broad powersof investigation.So, the question may be further changedinto as what the nature of expert advice shouldbe in the WTO dispute settlement system? Isthis something similar with the expert conclu-sion under the civil law or something similarwith the witness testimony under the commonlaw? The origin of this question boiled downto the difference between the words and ex-pressions of the relevant WTO Agreements andthat of the domestic laws. Article 13 of the DSUstates that consulting with external experts isthe Panel’s right to seek information. Such aconcept or formulation can not be found inthe domestic litigation laws. However, if weapply the concepts under the domestic laws byanalogy, then we may find that such a right ofseeking information or taking investigationmay be more exactly to be recognized as evi-dence collection. Although the last sentence ofparagraph 6, Annex 4 of the DSU states thatthe final report of the expert review group isonly an advisory nature, but this does not pre-clude the final report constituting the evidence.Of course, since the relevant WTO provisionsavoid using those concepts that universallyaccepted in the domestic laws and preferredto the concepts such as the right to seek infor-mation, it was not appropriate to treat them astwo equivalent things.This paper argues that the consultationwith experts procedure in WTO dispute settle-

ment system is similar but different with thecollection of witness testimony/expert conclu-sion in the domestic law. The difference is thatto some extent, the consultation with expertsprocedure in the WTO dispute settlement sys-tem deviates from the adversary system un-der the common law, and the Panel should ac-cordingly be authorized relatively greaterpower of investigation.20 Therefore, typically,the Panel can prepare the questions to beasked to the experts according to the informa-tion provided or concerns raised by the thirdparty. But if such information or concerns arebeyond the scope of those claims submittedby the parties to the dispute, the Panel shouldrefuse to take further investigation accordingto such information or concerns.Second, whether the Panel can considerthe opinion provided by the expert beyond theareas of expertise by virtue of which he/shewas selected? This problem firstly occurred inAustralia-Apples. During the consultation withexperts procedure in this case, Australiaclaimed that the experts’ answer to question 4,5, 21, 66, 67, 89 and 121 were beyond the ar-eas of expertise by virtue of which the expertswere selected.21Australia considered that thisresulting in a lack of due process in the consul-

due to objective reasons; (2) The court held that it isnecessary to collect the evidences on its initiative,such specific circumstances including: for the pro-tection of national interests, public interests and theinterests of a third person; due to the procedural re-quirements, if the court does not collect evidenceson its initiative, the litigation will not carry out.

20 Question 4 and 5 involved the quarantine prac-tice of Australia. Question21, 89 and 121 requiredthe experts should have expertise in waste disposalAlthough not specifically for the WTO, some schol-ars on the whole support this view. For exampleDurward Sandifer: “an international arbitral tribunalcan not tolerate the strict rules of evidence, apartfrom specific exceptions, they are usually willing tocollect evidence ex officio beyond those providedby the parties.” Durward Sandifer, Evidence before
international tribunals, Charlottesville: UniversityPress of Virginia, 1975, pp. 3-4; Witenberg: “the judgeof international arbitration court not only has theright but the obligation to ascertain the facts ex offi-cio.” Witenberg, “Onus Probandi devant Jes Jurisdic-
tions Arbitrales,” 55 Rev. Gen D. Droit Int’l Pub 321,335 (1951); Gillian White, The Use of Experts by In-
ternational Tribunals, New York: Syracuse Univer-sity Press, 1965, ch. VII.21 Question 4 and 5 involved the quarantine prac-
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tation with experts procedure. Australia there-fore requested the Panel not to use the answersto these questions in its report.22 The Panelonce again recalled its extensive rights autho-rized by the DSU and its working procedures,and then presented that the proposed ques-tions were relevant to the “Apple Import RiskAnalysis Final Report” (IRA) and the evidencesubmitted to it, and the aim of preparing allthese questions was to seek professional helpfor its better understanding of the scientificbasis and scientific reasoning of the IRA. Inother words, the experts were only asked toassist the Panel to understand the evidencepresented to the latter, this was in line withthe legal responsibilities of the experts.23Leaving aside the specific conditions of
Australia-Apples, as far as whether the Panelmay consider the opinions provided by theexperts beyond the areas of expertise by vir-tue of which they were selected is concerned,there are different views among scholars. Forexample, Joost Pauwelyn has stated that: “cru-cially, unlike many domestic legal systems,WTO procedures do not set out restrictions onthe admissibility of evidence......In WTO pro-ceedings, parties can put whatever evidencethey want on the panel record......The sameprinciple would seem to apply to panel-ap-

pointed experts. In reply to panel questions,they can submit whatever they like.......Moregenerally, the reluctance of international ad-judicators to exclude evidence from the recordstems from the facts that the parties in disputeare sovereign states, not individuals.”24 JoostPauwelyn also quoted what Durward Sandiferhad said to confirm his opinion:”Internationaljudicial proceedings derive a distincitve char-acter from the fact that the parties are sover-eign states. From this fact it follows that theconsequences of error or a failure to ascertainthe facts in reaching a decision are, in manyinstances, more far-reaching in their effect thanin litigation between ordinary private partiesin municipal tribunals.”25Therefore, Pauwelynfinally concluded that:”The only genuine re-striction on evidence before a WTO panel re-mains one of timing. Normally, all evidenceought to be submitted during the first roundof submissions and hearings (not in the rebut-tal stage, let alone, beyond that). But even there,upon a showing of good cause, a panel wouldbe pressed to nonetheless accept the evi-dence.”26As mentioned above, this paper agreesthat the expert opinion is better to be treatedas  the evidence, which means the discussionhereof based on the same precondition as thatof Pauwelyn. In such context, this paper cannot agree with Pauwelyn’s point of view. Thereason of little restrictions on the admissibil-ity of evidence in the WTO dispute settlementsystem is that it is very difficult to get consen-sus on the evidence rules because of great dif-ference among the Members. There is no waybut leave a relatively large discretion to the
tice of Australia. Question21, 89 and 121 requiredthe experts should have expertise in waste disposal(from Australia’s canned-food factory). Question 66and 67 involved the climate knowledge. However,New Zealand argued that, to answer question 4 and 5do not require the experts having expertise in thefield of quarantine, but just require the experts togive advice based on the arguments of IRA and theparties to the dispute; to answer 66 and 67, the ex-perts were just required to help the Panel analyzingwhether the IRA’s analysis of climate conditions re-lating to the diseases is correct, which is within theirprofessional field; to answer question 21,89 and 121,the experts were just asked to assist the Panel tounderstand the evidence presented to it.22 Panel Report, Australia-Measures Affecting theImportation of Apples from New Zealand, p.171 , WT/DS367/R, 9 August, 2010.23 Id.

24 Joost Pauwelyn, “The Use of Expert in WTO Dis-pute Settlement”, Int’l & Comp. L. Q. Vol. 51, 347,(2002).25 Durward V. Sandifer, Evidence Before Interna-
tional Tribunals, (Charlottesville:University Press ofVirginia, 1975), p. 4-5.26 Joost Pauwelyn, “The Use of Expert in WTO Dis-pute Settlement”, Int’l & Comp. L. Q. Vol. 51, 347,(2002).
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Panels. Furthermore, even if we acknowledgesuch little restrictions, it should be understoodas having little restrictions on the types andsubmissions of evidence, not on the require-ments of how to constitute a legitimate evi-dence. For the expert opinion, it is needed onlybecause the experts having prestige and expe-rience in their areas of expertise. Otherwise,there is no need to take such consultation. Thekey feature and value of the expert opinion willbe killed if the information and opinions pro-vided beyond the expert’s area of expertisemay be considered or even accepted. In fact,the expert does not know much more than theaverage person outside its expertise field. Forexample, in Australia-Salmon, a consulted labo-ratory scientist may answer whether the fro-zen fish can constitute a disease vector, butshe can not provide advice for what the costsand benefits of establishing relevant legislationsbe.27 Of course, in practice, it is difficult to dis-tinguish what answers are within the experts’area of expertise and what are not. But thiskind of practical difficulty shall not constitutethe ground for accepting the information oropinions provided beyond the expert’s area ofexpertise at the theoretial level. As will discussbelow, such practical difficulties may be over-come by the cross-examination procedure.In short, from the core features of the ex-pert opinion, the Panel should not accept andconsider the information and opinions pro-vided by the experts beyond the areas of ex-pertise by virtue of which they were selected.28
D. How to Guarantee the Quality of the

Expert Advice

Although the expert advice only had anadvisory nature, it was no doubt the Panel re-lied heavily on it when do its ruling. However,in the current practice of WTO, the expert ad-vice is difficult to get cross-examination. Thisleads to some poor-quality, even false expertadvice misguiding the Panels. For example, in
EU-Hormones, Dr. Lucia, in the absence of anysupport from empirical research, commentedthat the risk of getting cancer resulted fromadding hormones in the production of the beefis less than per million.29 Both the Panel andthe Appellate Body relied heavily on this con-clusion when preparing their rulings, becausethis conclusion changed a very complex scien-tific issue into a simple percentage that can beeasily understood for almost everyone. ThePanel and the Appellate Body felt it was con-venient to use such a conclusion. In addition,as all the circumstances mentioned above, in-cluding whether the questions raised by thePanel based on the information or concernsprovided by the third party, whether the ex-pert advice went beyond their areas of exper-tise, whether the expert advice went beyondthe scope of the questions asked to them andso on, it is clearly unscientific for Panels to relyon such advices directly without any discrimi-nating process.To this end, the Panels have developed anumber of specific measures.30 Generallyspeaking, the Panel will transfer the writtenreplies made by the experts to the parties tothe dispute for them to comment. After that,

27 Panel Report, Australia-Measures Affecting theImportation of Salmon, WT/DS18/R, 6 Nov. 1998.28 A related issue is whether the Panel may con-sider the answers given by the experts beyond thescope of the Panel’s questions. This issue is not con-troversial in theory, because the Panel apparentlywill not consider the experts advices beyond the scopeof questions it asked. But the key is sometimes it isvery difficult to distinguish the margin in practice.

29 Panel Report, European Communities-measuresConcerning Meat and Meat Products (Hormones),para. VI, WT/DS26/R, WT/DS48/R, 18 Aug. 1997.30 Such practice has developed based on the provi-sions of Appendix II of TBT Agreement. Paragraph 6of this Appendix states: “The technical expert groupshall submit a draft of report to the Members con-cerned with a view to obtaining their comments, andtaking them into account, as appropriate, in the finalreport, which shall also be circulated to the Mem-bers when it is submitted to the Panel.” But this pro-vision obviously can not constitute the cross-exami-nation procedure.
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the Panel may reconvene the experts’ meetingeither on its own decision or at the request ofeither party to the dispute. On this meeting,the experts may have opportunities to respondto the comments made by the parties to thedispute. In essence, such practice is similar tothe cross-examination procedure under thedomestic laws of the WTO Members. However,since it is not a compulsory procedure, and therelevant provisions are too vague to be ap-plied, it is hard to say there exists standardizedcross-examination procedure for the expertadvice.31 To ensure the quality and legitimacyof the expert advice, it is necessary to intro-duce the cross-examination procedure prevail-ing in the domestic evidence rules into the con-sultation with experts procedure under theWTO dispute settlement system in the future.In this regard, many scholars have sug-gested introducing the traditional cross-exami-nation procedure under the common law sys-tem.32 However, after carefully examiningsuch cross-examination procedure, this paperargues that it is inappropriate to simply repro-duce the traditional cross-examination proce-dure in the consultation with experts proce-dure. This is because in the common law sys-tem, the traditional cross-examination proce-dure originated from the philosophy of liberty,pursuing the typical pattern of adversary sys-tem and putting the judges in a detached andpassive position during the whole hearing. It isespecially right for the expert advice, becausethe experts were appointed by the parties tothe dispute. In view of this, the cross-exami-nation was designed to be: firstly direct exami-nation—each party to the dispute queried its

own appointed experts, then cross examina-tion—each party to the dispute queried theexperts appointed by other parties, and againdirect examination, or even take the secondcross examination when necessary. The cross-examination procedure was designed to pro-tect the party’s right of free query, and helpthe court to find reliable and objective expertadvice and/or to understand the issues involv-ing the expertise in particular fields.However, the WTO dispute settlementsystem does not adopt the typical pattern ofadversary system.33 As far as the consultationwith experts procedure is concerned, the ex-perts were mainly selected and appointed bythe Panel, they are entrusted to act on the Pan-els rather than the parties to the dispute and toa great extent were subjected to the control ofthe Panels. In short, the cross-examinationprocedure was designed to against the liberal-ism of the parties to the dispute to defendthemselves, including the appointment of ex-ternal experts to defend themselves in theadversarial trial. Therefore, after consideringthe purposes and objectives of the cross-ex-amination procedure, we find it is not suitablefor the consultation with experts procedure inthe WTO dispute settlement system.As an alternative, the paper recommends aconcurrent evidence procedure originated fromthe practice of Australia’s courts in the patentcases to the consultation with experts procedurein the WTO dispute settlement system.34

31 Zhang Xiaojian, “Expert Decision and Public Par-ticipation in WTO Dispute Settlement System”, HebeiLaw Science, Vol. 25, No. 3, March 2007.32 For example, Joost Pauwelyn, “The Use of Expertin WTO Dispute Settlement”, in Int’l & Comp. L. Q.Vol. 51, 325, 327 (2002); Christopher T. Timura,“Cross-examining Expertise in the WTO DisputeSettlement Process”,  Mich. J. Int’l L. Vol. 23 (3), 709(2002).

33 The Panel and the Appellate Body of WTO ex-pressed in many cases that the Panel is more similarwith the court under the civil law bearing the dutiesex officio. For example, in Canada - Continued Sus-pension, the Appellate Body confirmed Article 13 ofthe DSU 13 and Article 11.2 of the SPS Agreementauthorized “significant investigative powers” to thePanel, and the Panel enjoyed a wide range of discre-tion in applying these powers, including the selec-tion of external experts. See Appellate Body Report,Canada-Continued Suspension of obligation in ECHormones, para. 439, WT/DS321/AB, 31 Mar. 2008.34 The Official name of this procedure is ConcurrentEvidence Procedure, commonly known as hot tub.
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The concurrent evidence procedure is away parallel to the cross-examination proce-dure specifically for the experts’ testimony.From the Australia’s practice, the procedureincludes the following steps: First, the courtwill ask each expert to prepare a written re-port and then exchange the written reportamong them. Second, in the trial, all the expertswill share their views on specific issues, andthen the court will announce orally both theconsensus and disagreement of the experts.Third, the court will allow the experts to pro-vide public statements outlining their views andthe supported data, methods and empiricalbasis. After each expert finishes the public state-ments, the court will again ask questions toeach expert.35For the court’s questions, theexperts should give comments, and not just inresponse to the questions raised by the courtspecial for him, but may also in response tothe questions raised by the court to other ex-perts. Through the concurrent evidence pro-cedure, the court can make it clear whetherthe information relied by the experts to maketheir advices are sufficient and correct, andwhether the standards applied by the expertsto make conclusions are applicable. Further-more, this procedure can help the court to-gether with the parties to the dispute betterunderstand the issues involving the expertisein the professional fields, find an appropriatesolution and then improve judicial efficiency.As far as the WTO dispute settlement sys-tem is concerned, in order to better introducethe concurrent evidence procedure, the firstthing is that the Panel should ensure the ex-perts can access to all the documents submit-ted by the parties. If, after consulting the ex-perts, the parties to the dispute put forwardnew evidences and disputes arising from thesenew evidence, then such new evidences shouldalso be sent to the experts for their comment.

Second, the experts should submit all the writ-ten evidences that they relied to give their ex-pert opinion. This requirement aims to avoidthe experts issuing their opinion only by guess-work and provide basis for the Panel and theparties to the dispute to examine. Third, in ad-dition to enhancing the symmetry of informa-tion between the parties to the dispute and theexperts, there should be enough time for thePanel, the parties to the dispute and the ex-perts to conduct the concurrent evidence pro-cedure. Under the current practice, the partiesto the dispute usually have to wait until thesubstantive session is convened by the Panelto comment on the expert advice, and the meet-ing with the experts thereafter is usually com-pleted within one day, which makes the expertsin fact have no opportunity to respond to theparties’ comments. Finally, to guarantee the dueprocess, the private exchanges and contactsbetween the experts and the members of thePanel should be prohibited.36
III. CONCLUSIONThe WTO judiciary makes an increasinglyuse of expert advice. This development mustbe applauded. It helps to guarantee the quality,transparency and legitimacy of WTO decisions,in particular those that cut across a number ofsocial values. To scientifically design the con-sultation with experts procedure in the WTOdispute settlement system, we need to cor-rectly handle the following questions:First of all, how to correctly understandand apply the concept of due process. Due pro-cess is a basic system under the domestic con-stitution, which refers to the procedures en-suring the parties to be equally protected bythe neutral judges, implementing the principlesof parties initiative and guaranteeing theprocedure’s effectiveness. In short, it refers to

35 However, some courts do not provide the publicstatements process for the experts, but go into thecourt question phase directly. 36 See Joost Pauwelyn, “The Use of Expert in WTODispute Settlement”, Int’l & Comp. L. Q. Vol. 51, 325,327 (2002).
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all the procedures that can maximally guidethe judges to achieve justice.37According tothis definition, we can see that not all the pro-cedural issues can be raised to the concept ofdue process. Some minor procedural issues, aswill not affect the fair trial rights of the parties,may be put in a less optimal position compar-ing to the substantive justice. Such situationsexist in the consultation with experts proce-dure. For example, as for only one expert hasbeen selected, if in fact the Panel had tried itsbest to find the appropriate experts while onlyone expert was available due to many objec-tive reasons, it is difficult for that reason aloneto think this practice violate the principle ofdue process, because only one expert beingselected does not necessarily affect the fair trialrights of the parties.38Again, although the in-formation disclosed by the candidate expertsin the disclosure form showed certain relation-ships existed between the candidates and theparty to the dispute, or if the candidate camefrom the party to the dispute, this does notnecessarily lead to the candidates being ex-cluded directly. Only if there are firm evidencesshowing that such relationship adversely af-fects the candidate expert to provide the ad-vice independently and impartially, the oppo-sition to this candidate can stand up.Second, how to keep balance between therights of the Panels and the rights of the partiesto the dispute. Setting aside the whole designof the WTO dispute settlement system, as faras the consultation with experts procedure is

concerned, WTO’s current approach is moreinclined to pursue the inquisitorial doctrine ofthe civil law. Because in current practice, theconsultation with experts procedure were togreat extent controlled by the Panel: (1)whether to consult the external experts is de-cided by the Panel. Although the parties to thedispute have the right to request, the Paneldoes not have the obligation to accept such arequest.39And, even if the parties to the dis-pute do not raise such a request, the Panel canalso make such a decision ex officio.40 (2) thePanel also decides which issues belonged to thefactual issues so that can seek expert advicefor them; which experts to be selected afternegotiation with the parties to the dispute;what kind of written questions to be asked inthe initial meeting with the experts, andwhether the parties to the dispute can makeverbal challenge to the experts about theiradvices face to face.China is also a civil law country, but onthis issue, the appropriate position for us is toallow the parties to the dispute to participatein the consultation with experts proceduremore actively so as to avoid the Panel totallycontrolling it. Therefore, it is necessary toamend the relevant provisions of the DSU, in-cluding allowing the parties to the dispute todecide whether to consult the experts or not,authoring the parties to the dispute withgreater rights in selecting the experts, with theright to solicit expert advice directly and withthe right to further cross-examine the expertadvice, and so forth.Third, how to keep balance between
37 John V. Orth, translated by Yang Mingcheng, ChenShuanglin, Due Process of Law: A Brief History,(Beijing: Commercial Press , 2006), p. 25.38 In Australia-Apples, Australia opposed that onlyone expert in the field of ALCM was selected, arguingthat this violated the principle of due process. ThePanel rebutted such an argument, stated that such apractice did not affect the fair trial rights of Austra-lia, and therefore did not constitute the violation ofdue process. Panel Report, Australia—Measures Af-fecting the Importation of Apples from New Zealand,.para. 7.11-7.21, WT/DS367/R, 9 August, 2010.

39 For example, in Argentina-Footwear, Argentina hasrequested expert advice from the IMF. The Panel con-sidered it as unnecessary and rejected Argentina’srequest. See Panel Report, Argentina-Measures Af-fecting Imports of Footwear, Textiles, Apparel andother Items, para.III.C.2, WT/DS56/R, 25 Nov. 1997.40 For example, in US-Shrimp/Turtles, no party hasrequest to solicit external experts’ advice, but thePanel decided to do so. See Panel Report, US-ImportProhibition of Certain Shrimp and Shrimp Products,para. VA, WT/DS58/R, 15 May, 1998.



Journal of World Trade Studies68

quickly resolving the disputes and detailedlyexamining the complex facts involving knowl-edge in special fields. Article 3 of the DSU clearlystates that one of the goals of the WTO disputesettlement system is to resolve disputesquickly. In order to achieve this goal, the DSUprovides clear time limits for the WTO disputesettlement procedure. However, these timelimits are increasingly challenged with moreand more disputes involving non-trade special-ized knowledge. When criticizing the Panels’failure to comply with the time limits, people,noted that more and more cases had adoptedthe consultation with experts procedure, be-gan to reflect on whether the strict time limitsmay hinder the Panel to identify the facts ofthe case. Thus, as mentioned above, a compro-mise is to provide extra period outside of thecurrent trial time limits for the consultationwith experts procedure. Combined with pre-vious practice and consider the entire trial pe-riod, we suppose this period to be 3 months.In short, with the consultation with ex-perts procedure plays an increasingly impor-tant role in the WTO dispute settlement sys-tem, the developing countries including Chinashould pay more attention to the use of thisprocedure, and should make voice for how toimprove this procedure in the future so as tosafeguard their national interests.
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