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Abstract
The kernel of the non-discrimination principle 

seems to be easily understandable, but actually a 
specific interpretation of it could be very knotty 
in the complicated FRAND context. A method-
ologically comparative illumination can be con-
ducive to uncovering the inherent complexity of 
the non-discrimination principle. In addition, the 
non-discrimination prong of FRAND is unavoid-
ably intertwined with non-disclosure agreements 
between SEP licensors and licensees. To achieve 
the goal of non-discrimination normally depends 
on sufficient disclosure of earlier comparable 
licensing terms regarding royalty rates, but confi-
dentiality-related issues in this domain are still very 
intractable in reality. As an increasingly important 
jurisdiction over SEP-based legal disputes, China 
also encountered the problem of how to appro-
priately and satisfactorily interpret legal issues 
regarding the non-discrimination prong. Some 
potential challenges concerning non-discrimina-
tion issues in SEP-based cases in China may lie 
ahead. The theoretical and practical controversies 
over the non-discrimination prong of FRAND still 
exist globally, and thus more in-depth relevant 
research needs to be done, especially in the face 
of an upcoming era of unparalleled interconnec-
tivity arising from 5G, IoT, AI, and so on.

A Brief Introduction to the 
Non-Discrimination Prong of 

FRAND
In recent years, along with the increasing impor-
tance of standard essential patent (SEP)1 and the 
concomitant severity of worldwide SEP-based litiga-
tions in the sector of information and communica-
tions technology (ICT), some articles have explored 
the non-discrimination prong of the well-known 
licensing terms of fair, reasonable, and non-dis-
criminatory (FRAND) in whole or in part.2 Non-dis-
crimination, in the FRAND-related scenario, usually 
refers to a benchmark by which similarly situated 
standard implementers should pay the same or 
at least similar royalty rates. Although there are a 

variety of seemingly distinctive definitions of the 
non-discriminatory principle in different specific 
scenarios, the kernel of this principle is perhaps 
easily understandable. Accordingly, to a certain 
degree, it can even be deemed common sense. 

The essence of the non-discrimination prong of 
FRAND seems to be substantially unchanged, and 
some inherent elements have even been gradually 
clarified. For instance, as observed by a court, “the 
obligation of the patent owner to license its pat-
ents on non-discriminatory terms and conditions 
remained essentially unchanged between the 1993 
and 1994 versions of the ETSI IPR policy, and con-
tinues in effect today.”3 (ETSI: European Telecom-
munications Standards Institute). The sitting judge 
of this case elucidated some crucial points con-
cerning the specific interpretation and application 
of FRAND, especially the non-discrimination prong.

Nevertheless, just as perceived and asserted by 
Voltaire, common sense is not so common. This 
extensively quoted assertion is more so in the com-
plicated context of FRAND-related issues, which 
have been profoundly influenced by the simultane-
ous rapid unfolding of technological development 
and economic globalization in the past few years. 
For example, the mere terminology of “similarly sit-
uated” could be very knotty for an adjudicator to 
appropriately and satisfactorily interpret in a specif-
ic case based on a specific set of facts.4 It seems 
that there are no universally applicable hard and fast 
rules for specifying similarly situated firms, and there-
fore, to some extent, such identification depends on 
specific facts case by case. Another prime example 
is the sharp contrast between a hard-edged non-dis-
crimination obligation without further consideration 
of the distortion of competition and non-discrim-
ination obligation including consideration of the 
distortion of competition.5 Furthermore, if other 
potentially relevant factors, like licensing of patent 
portfolios encompassing SEPs and non-SEPs, also 
have to be appropriately considered in some com-
plicated patent-based transactions, issues regarding 
non-discrimination could be much knottier. 

As revealed below from a methodologically com-
parative point of view, whether in the context of the 
World Trade Organization (WTO) or in the FRAND-

Yang Yu

THE STANDARDIZATION ECOSYSTEM: POLICY AND PATENTS

The author is with Shanghai University of International Business and Economics

Non-Discrimination Prong of  
FRAND: Methodologically in Contrast to 

WTO Non-Discrimination Principle and with 
Special Reference to  

China’s Related Judicial Practice

Digital Object Identifier:
10.1109/MCOMSTD.2019.1900013

This article is partly based on 
an invited presentation made 
by the author at the annual 
meeting of the American 
National Standards Institute 
Intellectual Property Rights 
Policy Committee on 16 
October 2018. Special 
thanks to Professor Jorge L. 
Contreras for his invitation. 
The author thanks the anon-
ymous reviewers for their 
helpful comments.



IEEE Communications Standards Magazine • June 2019 69

based scenario, the legal adjudications regarding 
the specific application of the non-discriminatory 
principle in real cases were usually pivotal to the 
final outcome and, in the meantime, could be very 
complicated and contentious. This methodologically 
comparative illumination, especially in combination 
with various institutional elements in specific con-
texts, may be conducive to uncovering the inherent 
complexity of the principle of non-discrimination.

Non-Discrimination Principle 
in the WTO Scenario:  

From a Methodologically 
Comparative Perspective

Actually, the non-discrimination principle is perva-
sive in both domestic legal systems and interna-
tional contexts. A prime example in international 
contexts is the non-discrimination principle in the 
WTO multilateral trading system. For example, 
there are essentially similar most favored nation 
(MFN) principles in both the WTO and the  anti-
trust-related legal domain in the United States and 
the European Union.6 Specifically, in a following 
part in which the case of Huawei v. InterDigital is 
addressed, Interdigital explicitly made an MFN-
based objection to the first-instance court’s judg-
ment on the non-discrimination prong in its appeal. 

In addition to MFN, the other specific embodi-
ment of the overarching non-discrimination princi-
ple in the WTO scenario is the principle of national 
treatment, which is more pertinent as a method-
ological contrast with the non-discrimination prong 
of FRAND herein. With respect to the national 
treatment principle, it is enshrined in numerous 
agreements in the WTO institutional framework. 
The most contentious element, among other 
things, is the methodological counterpart of “simi-
larly situated firm” in the FRAND scenario, that is, 
“like product” contained in the General Agreement 
on Tariffs and Trade (GATT) (e.g., the pertinent 
provision of Article III:4). Briefly speaking, from 
the methodological perspective, the general ways 
of defining “similarly situated firm” in the FRAND 
scenario and “like product” in the WTO scenar-
io are inherently comparable and alike. As to the 
interpretation of “like product” in the WTO dispute 
settlement mechanism, there is a quasi-precedent 
interpretation in this regard. It is explicitly stated:

… ‘[T]he interpretation of the term should be 
examined on a case-by-case basis. This would allow a 
fair assessment in each case of the different elements 
that constitute a “similar” product. Some criteria 
were suggested for determining, on a case-by-case 
basis, whether a product is “similar”: the product’s 
end-uses in a given market; consumers’ tastes and 
habits, which change from country to country; the 
product’s properties, nature and quality.’ 7

Obviously, some methodological similarities 
can easily be perceived, irrespective of substan-
tive factors. For instance, the interpretations of 
“similarly situated firm” and “like product” both 
rely on a case-by-case analysis in combination 
with specific pertinent factual elements. Further-
more, by and large, the final achievement of the 
institutional objective of non-discriminatory treat-
ment in both scenarios ultimately depends on pro-

viding “similarly situated firm” or “like product” 
with the same or substantially similar treatment. 
To a certain degree, the quintessential institutional 
kernel of the non-discrimination principle is basi-
cally manifested in this methodological similarity. 

Interwoven Relationship 
between the  

Non-Discrimination Prong 
of FRAND and Other 
Institutional Factors:  
An Example of NDAs 

The knotty issues in regard to the non-discrim-
ination principle could be even more compli-
cated in terms of the inherent correlation with 
other institutional elements of FRAND, such as 
the inseparable nexus between non-discrimination 
and reasonableness. In addition, the non-discrim-
ination prong of FRAND is unavoidably inter-
twined with non-disclosure agreements between 
SEP licensors and licensees. Generally speaking, 
achieving the objective of non-discrimination 
relies on sufficient disclosure of earlier compa-
rable royalty rates, mainly because “it is hard to 
know whether a royalty unfairly favors one party 
unless we also know what other parties had to 
pay.”8 Accordingly, non-disclosure of such ear-
lier comparable licensing rates would result in 
predicaments when determining appropriate 
FRAND-consistent royalty rates in judicial cases. 

Nevertheless, non-disclosure agreements (NDAs) 
are not unconditionally deemed impermissible in 
SEP-related scenarios. For example, it is explicitly 
stated in an IPR Guide in the ETST Directives that:

It is recognized that Non Disclosure Agree-
ments (NDAs) may be used to protect the com-
mercial interests of both potential licensor and 
potential licensee during an Essential IPR licensing 
negotiation, and this general practice is not chal-
lenged. Nevertheless, ETSI expects its members (as 
well as non-ETSI members) to engage in an impar-
tial and honest Essential IPR licensing negotiation 
process for FRAND terms and conditions.9 

Put another way, perhaps the essence of the 
above-quoted paragraph could be felicitously inter-
preted as stating that the key justification for a spe-
cific NDA essentially lies in negotiators’ lack of bias 
and honesty. However, in reality, honesty-based 
issues are usually difficult to deal with in judicial 
adjudication. Consequently, this reality has further 
intensified NDA-related non-discrimination issues.

In recent years, a specific sort of patent licensing 
involving patent assertion entities (PAEs) is particu-
larly controversial. Countless published articles have 
addressed PAE-related issues from different angles. 
With regard to NDAs, especially aiming at classify-
ing past licensing terms, “[s]ome PAEs require their 
business partners to sign very stringent non-disclo-
sure agreements to keep this information private.”10 
Besides with this sort of PAE-initiated NDA, non-PAE 
patent holders may also be motivated to require 
licensees to sign NDAs. However, to be neutral and 
fair, patent licensees may also have incentives to 
keep the licensing rates private, especially to secure 
and maintain competitive edges. No matter which 
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side, licensors or licensees, dominates such non-dis-
closure, comparison between different licensing 
terms becomes impossible, and thus the carefully 
crafted non-discrimination prong of FRAND would 
become futile. This crux has been recognized more 
extensively than before. For example, it is pointed 
out in the judgement of a real case that: 

 
...in the absence of a public standard licensing 

agreement, and where licensing agreements already 
concluded with other competitors are not made 
public, the proprietor of the SEP is better placed to 
check whether its offer complies with the condition 
of non-discrimination than is the alleged infringer.11

Even though the necessity of sufficient infor-
mation disclosure in the context of patent licens-
ing has been highlighted, confidentiality-related 
issues in this domain are still very intractable in 
reality. For example, some relevant cases were 
even appealed to the Supreme Court of the Unit-
ed States.12 But some positive signs that might 
foreshadow potentially decreasing controversies 
over the non-discrimination prong of FRAND 
have emerged. An example is Ericsson’s ex ante 
public disclosure of a fixed FRAND royalty rate 
for its fifth generation/New Radio (5G/NR) tech-
nology,13 containing a spectrum of specific royalty 
rates from $5 to $2.5 per 5G/NR multimode-com-
pliant handset practicing its portfolio of SEPs. It is 
well acknowledged that more transparency usual-
ly leads to less non-discrimination. Although this 
sort of measure might, to some extent, alleviate 
the escalating disputes arising from the non-dis-
crimination prong, such long-lasting controversies 
in the FRAND context might not totally come to 
an end in the near future. For instance, to some 
extent, will the somewhat questionable potential 
situation that differently-situated licensees obtain 
the same or similar royalty rates emerge and trig-
ger further theoretical controversies and judicial 
disputes? The subsequent real implementation 
effects still remain to be seen. 

Similarly, in China, judges have also encountered 
this sort of judicial predicament concerning the anal-
ysis of specific application and interpretation of the 
non-discrimination principle, in combination with 
NDA issues, in the FRAND-related scenario.

The Non-Discrimination Prong 
of FRAND in China’s Related 

Judicial Practice
A Brief Overview of  

Recent SEP-Based Cases in China 
Particularly in the past five years, China has gradu-
ally become a globally noteworthy forum in terms 
of SEP-based judicial activities involving foreign 
stakeholders in the ICT sector. Such activities may 
not only impact the SEP-related commercial eco-
system in China; it might also may generate some 
spillover influence in other parts of the world. In 
parallel with this trend, some articles14 related to 
this topic have been published.

These SEP-based judicial cases can be general-
ly classified into two categories: adjudicated cases 
and settled cases. As to the first category, there 
are three adjudicated cases: Huawei v. InterDigital 
(2013), Huawei v. Samsung (2018) and Iwncomm 

v. Sony (2018). On the other hand, the settled 
cases are Huawei v. ZTE (2015) and Qualcomm v. 
Meizu (2016). With regard to the three adjudicat-
ed cases in China, only the judgment of the first 
case contains a relatively detailed analysis of the 
application of non-discrimination therein. 

Non-Discrimination Prong in  
Huawei v. InterDigital

A Brief Backdrop: This is the first and perhaps 
the most influential adjudicated FRAND-based case 
in China. Huawei, a Chinese company and the 
complainant in this case, sued Interdigital (a U.S. 
company) in 2011 in the Shenzhen Intermediate 
People’s Court (the Shenzhen Court) in China. The 
complaint mainly centered on InterDigital’s alleged 
failure to negotiate on FRAND terms regarding cer-
tain SEPs. The Shenzhen Court subsequently issued 
the judgment in favor of Huawei, and then Inter-
Digital appealed to the Guangdong High People’s 
Court against this judgment. Finally, on October 
16, 2013, the second-instance court affirmed the 
judgment issued by the Shenzhen Court.15

The Arguments and Decision: This subsection 
only focuses on briefly setting out the non-dis-
crimination factors in this case instead of offering 
an all-inclusive elucidation. 

Non-Discrimination Factors in the Judgement 
Made by the First-Instance Court: With regard 
to FRAND, the court attached more importance 
to reasonableness and simultaneously stressed 
the inherent nexus between reasonableness and 
non-discrimination by stating that:

The core of the principle of FRAND lies in rea-
sonableness and non-discrimination. The key lies in 
the reasonableness of the licensing rate, and the 
reasonableness of the licensing fee includes both 
the reasonableness of the licensing fee itself and 
the reasonableness in terms of comparison with 
other comparable licensing fees.

Obviously, the court stressed the importance 
of the non-discrimination prong especially by 
means of underlining its irreplaceable role and 
function of helping reach reasonable licensing 
fees. Finally, the court determined a specific ceil-
ing licensing rate of 0.019 percent exactly through 
the comparison with the licensing rate granted by 
Interdigital to Apple in light of non-discrimination, 
in addition to considering all the specific relevant 
factors per se in this case. 

Arguments of Interdigital in Its Appeal on 
the Non-Discrimination Prong: Interdigital raised 
some arguments to counter the ceiling licensing 
rate determined by the first-instance court. Some 
of them were squarely on the non-discrimination 
prong. Such arguments centered on two aspects.

First, with respect to the application of Chi-
nese laws to appropriately address FRAND-based 
disputes, Interdigital made the argument especial-
ly from the perspective of non-discrimination to 
highlight its perceived drawback in this regard. It 
was stated that: 

From the literal reading of “fairness, equal value 
exchange, honesty and credibility “ enshrined in 
the General Rules of the Civil Law and the Con-
tract Law in China, the meaning of “Fairness” and 
“Reasonableness” in the “FRAND” obligation can 
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be perceived, but the meaning of “Non-discrimina-
tion cannot be found.

Second, according to Interdigital, the first-in-
stance court misinterpreted the “FRAND” obliga-
tion. It argued that:

The “FRAND” obligation is not the MFN treat-
ment in international trade. It does not mean that 
all parties seeking patent license should obtain the 
same licensing terms from the patentee.

Judgment on the Non-Discrimination Prong 
Made by the Second-Instance Court: As to the 
methodology and criterion of evaluating whether 
or not Interdigital was treated discriminately, it 
was specifically stated that: 

Regarding the issue of “non-discrimination” con-
ditions......in the case of basically the same transac-
tion conditions, basically the same licensing fee or 
basically the same licensing royalty rate should be 
charged. When judging whether the non-discrim-
ination principle is met, the method of compari-
son is generally necessary. Under substantially the 
same trading conditions, if the SEP holder charges a 
licensee a lower licensing fee and charges another 
licensee a higher licensing fee, by contrast, the latter 
has reason to believe that it is subject to discrimina-
tion. The SEP holder accordingly violates the com-
mitment of non-discriminatory licensing.

The rationale of the methodology taken by the 
court seems to be substantially equivalent to the 
methodology embodied by the above-mentioned 
criterion of “similarly situated standard implementers 
should pay the same or at least a similar royalty rate.” 
Thus, the court also chose to follow the most fre-
quently adopted adjudicative approach in this regard. 

The Intertwined NDA Issue: The second-in-
stant court was confronted with a complicated 
task of determining a mutually satisfactory reason-
able royalty rate for both Huawei and Interdigital. 

In brief, based on the methodology explicitly 
stated above, there should be two main steps of 
determining a FRAND-consistent royalty rate. Step 
one is to appropriately select some similarly situat-
ed firms; step two is to determine an appropriate 
royalty rate by comparing such comparable roy-
alty rates offered to such similarly situated firms, 
in combination with considering the specific set 
of relevant facts in this case. Step two is especial-
ly linked to the non-disclosure issue. Put another 
way, if no such comparable royalty rates can be 
directly learned, judges accordingly cannot be able 
to determine a FRAND-consistent royalty rate by 
comparison even if similarly situated firms can be 
found, or at least may be excessively arduous for 
judges to determine such a royalty rate indirectly. 

In this case, finally, the court had to adopt the 
way of indirect comparison (i.e., making the com-
parison with a comparable estimated royalty rate 
based on a multifactor estimation made by the 
court) instead of directly comparing to a com-
parable royalty rate or some comparable royalty 
rates publicly disclosed before. 

Potential Challenges to Judicial Judgments 
Regarding the Non-Discrimination Principle in 
Future SEP-Based Cases in China: First, to date, the 
number of adjudicated cases involving a detailed 
analysis of non-discrimination issues is limited, and 
also there is still no nation-wide body of SEP-based 
legal judgments in China. Thus, the jurisprudence 

for analyzing issues regarding the non-discrimina-
tion prong perhaps remains to be further enriched 
by future cases. This might be even more compli-
cated by further harmonizing the nonindigenous 
FRAND-based analysis with some inseparable 
indigenous legal elements, such as the principle 
of honesty and credibility enshrined in the General 
Provisions of the Civil Law of the People’s Republic 
of China (effective date: 01 October 2017) and 
Contract Law of the People’s Republic of China 
(effective date: 01 October 1999), etc.

Second, in addition to the NDA-related judicial 
difficulties, courts in China may also encounter 
other knottier and tougher issues, such as issues 
related to further distinction between hard-edge 
non-discrimination and soft-edged discrimination, 
which have appeared elsewhere and are more 
complicated in terms of the additionally com-
bined analysis of distortion of competition. 

Third, overseas doubts about China’s SEP-based 
judgments might have to be appeased. Judicial 
judgements in SEP-related cases in China have 
incurred some overseas doubts from different 
perspectives, such as doubts about discrimination 
against foreign litigants. For example, as explicitly 
stated by a U.S. scholar, “[i]n Huawei v. InterDigital, 
the Shenzhen Court held that an injunction could 
be an abuse of dominant position. In Iwncomm 
v. Sony, the Beijing IP court disagreed and grant-
ed Iwncomm an injunction based on a balance of 
fault test. These divergences could be interpreted 
as using a form of protectionism: the SEP holder 
was a foreigner in Huawei v. InterDigital and was 
not granted an injunction whereas the SEP hold-
er was a Chinese company in Iwncomm v. Sony 
and was granted an injunction.”16 Although such 
doubts perhaps need to be further substantiat-
ed, it seems that how to appease such overseas 
doubts or even criticism might pose a challenge 
for China, especially in the specific context of Sino-
U.S. IP-based trade conflicts.17

Conclusion
In sum, interpretation and application of the non-dis-
crimination principle in adjudicated cases were 
usually critical to the final outcomes and could be 
very contentious. The knotty issues in regard to the 
non-discrimination principle could be even more 
complicated by intertwining with NDAs.

On the whole, the court in Huawei v. InterDig-
ital chose to follow the most frequently adopted 
adjudicative approach in dealing with the inter-
pretation and application of the non-discrimina-
tion principle. Accordingly, to some extent, this 
case may constitute a quasi-precedent in terms 
of the adjudicative approach in dealing with this 
sort of issue for future SEP-based cases in China, 
especially in the context of analyzing non-discrim-
ination issues interwoven with NDAs. However, 
in this regard, subsequent cases in China may 
be more complicated because of the potential 
involvement of other factors, such as further dis-
tinction between hard-edge non-discrimination 
and soft-edged discrimination, etc.

Generally, the theoretical and practical contro-
versies over the non-discrimination prong of FRAND 
still exist globally, and thus more in-depth relevant 
research is needed to be done, especially in the face 
of an upcoming era of unparalleled interconnected-
ness arising from 5G, IoT and AI, etc. 
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Generally, the theoretical 
and practical controver-
sies over the non-discrim-
ination prong of FRAND 
still exist globally and thus 
more in-depth relevant 
research is needed to be 
done especially in the face 
of an upcoming era of 
unparalleled interconnect-
edness arising from 5G, 
IoT and AI, etc.


